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1ST VOLUME OF TRANSCRIPT  
 

 
SESSIONS: 

 
24 August 2004 
 
DESCRIPTION PAGE # 
 
List of Persons Present at Hearing  
 
Appointing Order presented to Commission (RE 1)  1
 
President’s Reason To Believe Determination presented to   
   Commission (RE 2) 1
 
List of interpreters presented to Commission (RE 3)  1
 
Parties Sworn 2 
 
Commission Assembled  2
 
Protective Order presented to Commission (RE 4)  2
 
Order Detailing Prosecutors presented to Commission (RE 5)  3
 
Counsel Rights Explained  3-5
 
Defense requests assistant defense counsel 4
 
Order Detailing Defense Counsel presented to the Commission (RE 6)  7
 
Charge Sheet presented to the Commission (RE 7)  7
    
General nature of the charges announced 7  
 
Defense counsel waives the reading of the charges  9
 
Presiding Officer’s Biographical Summary presented   
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    to the Commission (RE 8) 9 
 
Voir Dire of the Presiding Officer 11-24 
 
Defense counsel questions Presiding Officer about bar membership   11-12 
 
Discussion about role of attorney-assistant 13-15, 20 
 
Discussion about speedy trial issue 16-17 
 
 20-21 
 
 133-34 
 
Relationship of Presiding Officer with Appointing Authority  20 
 
  25 
 
Defense challenges Presiding Officer      24-25 
 
Presiding Officer states challenge will be sent to   27 
    the Appointing Authority  
 
Commission questionnaires presented to the Commission (RE 9A-9E)  27 
 
Voir Dire of Commission Members      27-80 
  
 General Voir Dire  27-42 
 
 Individual Voir Dire  42-80 
  
  COL S_____  42-52 
 
  COL B_____  52-62 
 
  COL B_____  62-66 
 
  LtCol T_____  66-72 
 
  LtCol C_____ 72-80 
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Defense counsel objects to exclusion of accused from classified 81-82  
 voir dire and requests unclassified summary of voir dire  
 
Authentication page for hearing pages 1-83  83 

 
Authentication page for hearing pages 84-112 (classified hearing) 112 
 
Challenges for Cause 113-117 
 
 COL S_____  114-115 
 
 COL B_____  114-115 
 
 COL B_____ (Not Challenged) 
 
 LtCol T_____  115-116 
 
 LtCol C___         115 
 
Defense counsel requests a continuance to litigate motions 121 
 
Presiding Officer states that challenges will be forwarded to  
 Appointing Authority, but proceedings will not be held 
 in abeyance pending the Appointing Authority’s decision  121 
 
Preliminary instructions presented to the Commission by the  
 Presiding Officer (RE 10) 121 
 
 Preliminary instructions read to the Commission by the  
  Presiding Officer 122-124 
 
 No objections to preliminary instructions 124 
 
Defense counsel requests a continuance until the U.S. District 
 Court’s decision is released 127-128 
 
Motions regarding unlawful command influence for defense (RE 11)   
 and for government (RE 12) presented to the commission 131 
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Motions regarding denial of combatant status review hearing  
 for defense (RE 13) and for government (RE 14)  
 presented to the commission 131 
 
Parties agree that Presiding Officer’s requests to the Appointing 
 Authority for clarification of Military Commission Orders 
 and Instructions will be made part of the record  132 
 
Entry of pleas deferred 132 
 
Discussion about tape recording of Presiding Officer discussing 
 speedy trial issue  133-134 
 
Authentication page for hearing pages 113-136 (classified hearing) 136 
 

SESSIONS: 
 

8 November 2004   Called to Order        137 
 
Parties present were identified and sworn as necessary     137 
 
Mr. Katyal joins defense team, RE 44 is the defense authorization letter 137 
 
Lieutenant Commander Swift is lead counsel for the defense & Captain  138 

Autorino is detailed to the defense team, RE 46 is the defense 
 detailing letter 
 
Permanent excusal of some commission members is marked as RE 47  138 
 
The Filings Inventory is marked as RE 48       140 
 
Interlocutory questions submitted by the Presiding Officer are  141 

marked as RE 50-54 and the Presiding Officer’s instruction to the 
Commission members is  marked as RE 55 

 
The Presiding Officer listed the matters received from the parties  142 

then he began discussing RE 43 
 
The defense counsel objects to the lack of an alternate member 143-145 

 
The Presiding Officer notifies the parties of an indefinite abatement  145 
 
Authentication for pages 137 through 146      146 
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1ST VOLUME OF REVIEW EXHIBITS:  RES 1-15 (329 PAGES) 
SESSION OF AUG. 24, 2004 

 
RE 1 Convening Order and Appointment of Military  1 
 Commission Members, 13 Jul 04 (2 pages) 
 
RE 2 Presidential Reason to Believe Determination, 3 Jul 03 (1 page) 3 
 
RE 3 List of Interpreters (1 page) 4 
 
RE 4 Protective Order for Interpreters (1 page) 5 
 
RE 5 Detail of Prosecutors, 28 Jul 04 (1 page) 6 
 
RE 6  Chief Defense Counsel details military defense counsel,  7 
  23 Jul 04 (1 page) 
 
RE 7  Charges that were referred to trial (3 pages) 8 
 
RE 8  Presiding Officer’s Biographical Summary (13 pages) 11 
 
RE 9  Questionnaires of Commission Members  24 
 
 RE 9A COL S_____ (13 pages)  24 
 

RE 9B COL B_____ (13 pages)  37 
 
RE 9C COL B_____ (14 pages)  50 
 
RE 9D LtCol T_____ (13 pages)  64 
 
RE 9E LtCol C_____ (13 pages)  77 

 
RE 10  Presiding Officer’s Preliminary Instructions to Commission 90 

Members (7 pages) 
 
RE 11 Defense Motion to Dismiss for Unlawful Command 97 

Influence (68 pages) 
 
  Draft Trial Guide for Commission Members (13 pages) 119 
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 Memorandum by BG Hemingway concerning requirement 132
  for presence of Commission Members at sessions, 
  11 Aug 04 (2 pages) 
 
  MCM, 2002, pages A2-10 and A2-11 (2 pages)    134
 
 U.S. v. Stoneman, 57 MJ 35 (CAAF 2002) (17 pages)   136
 

U.S. v. Dugan, 58 M.J. 253 (CAAF 2002) (12 pages)   153
 
RE 12   Prosecution Reply Motion regarding Unlawful Command 165

Influence (eEmail from Office of Appointing Authority, 
17 Aug 04, directing start of hearing (15 pages) 

 
 E-Mails exchanged between Chief Defense Counsel  171  
  and Presiding Officer on role of Presiding Officer 
  and Commission Members (4 pages) 
 
 Memo from defense counsel to appointing authority 175
  on role of Presiding Officer, dated 10 Aug 04 (3 pages)   
 

  Memorandum by BG Hemingway concerning  178
   requirement for presence of Commission Members 
   at sessions, 11 Aug 04 (2 pages) 
 
RE 13  Defense motion to dismiss because of a lack of combatant 180
  status review tribunal (44 pages) 
 

 DoD News Release on Combatant Status Review  184  
  Tribunal, 7 Jul 2004 (1 page) 

 
 Defense counsel requests delay in service of charges 185
  upon accused, dated 13 Jul 04 (1 page) 
 
 Government Brief in Hamdan filed in U.S. 186  
  District Court (pages 12 and 13) (2 pages) 
 
 Notice to Detainees about Combatant Status 188
  Review Tribunal, delivered 12-14 Jul 04 (1 page)  
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 Service v. Dulles, 354 U.S. 363 (1957) (17 pages) 189
 
 Vitarelli v. Season, 359 U.S. 535 (1959) (10 pages) 206
 
 Accardi v. Shaughnessy, 347 U.S. 260 (1954) (7 pages) 216
 
 Office Hours (1 page) 223
 

RE 14   Government response to defense motion to dismiss because  224
   of a lack of combatant status review tribunal (96 pages) 
 

 Affidavit of Mr. Harrison about notice provided to accused of 228
  pending CSRT hearing (1 page) 
 
 Government Brief filed in U.S. District Court on 229
  6 Aug 04 (58 pages) 
 
 Order establishing CSRT, dated 7 Jul 04 (4 pages) 287
 
 Secretary of the Navy implementation of DoD Order 291
  with attachments for CSRTs, dated 29 Jul o4 (29 pages)  
 

RE 15   Protective Orders (9 pages) 321
 

 Protective Order No. 1, requiring redaction of names 321
  of investigators, interrogators, and photos of law 
  enforcement personnel (2 pages) MARKED FOUO   
 
 Protective Order No. 2, requiring protection of For  324
  Official Use Only (FOUO), other classified information 
  and law enforcement records, as well as pre-clearance 
  of books or other publications (3 pages)    
 
 Protective Order No. 3, requiring protection of For  327
  Official Use Only (FOUO), other classified information 
  and law enforcement records (3 pages) 
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2ND VOLUME OF REVIEW EXHIBITS:  RES 21-29 (362 PAGES) 
SESSION OF NOV. 8, 2004 

 
 

RE 21 Prosecution motion to compel defense discovery  1 
   
 Prosecution filing, Oct. 1, 2004 (3 pages) 1
 
  Attachment 1—Prosecution motion to compel defense 4
  discovery, July 30, 2004 (2 pages) 
 
  Attachment 2—Defense counsel’s request to act as 6
  personal representative or as a witness at Combatant  
  Status Review Tribunal, Sept 21, 2004 (2 pages) 
 
  Attachment 3—Email concerning discovery,  8
  Oct 22, 2004 (3 pages) 
 
 Defense response to prosecution motion to compel discovery 11
 Oct 22, 2004 (3 pages) 
 
  Attachment 1—Defense response to prosecution motion  14
  to compel discovery, Oct 15, 2004 (1 page) 
 
 Prosecution reply, Oct 19, 2004 (2 pages) 15 
 
RE 22 Prosecution motion to pre-admit evidence  17 
   
 Prosecution filing, Oct. 1, 2004 (4 pages) 17 
 
 Prosecution reply, Oct. 20, 2004 (7 pages) 21
 
  RE 22-A-1 Consists of three sets of materials:  The  29
  Unsealed documents follow from 29 to 133.  The other 
  two volumes are SEALED LAW ENFORCEMENT  
  RECORDS.  THOSE TWO VOLUMES FOLLOW THIS 
  VOLUME. 
 
  Attachment 1—Discovery provided to defense counsel 134
  Dec. 18, 2003 (3 pages) 
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RE 23 Prosecution motion to preclude attorney-expert and  137
 legal-commentator testimony about the law  
 
 Prosecution filing, Oct. 8, 2004 (5 pages) 137 
 
 Defense response to prosecution motion to compel discovery 142
 Oct 14, 2004 (16 pages) 
 
  Attachment 1—Decision by ICTY regarding expert 153
  witness July 3, 2002 (5 pages) 
 
 Prosecution reply, Oct. 19, 2004 (6 pages) 158 
 
RE 24 Prosecution motion to request a hearing Aug. 24, 2004 (2 pages)  164
 
RE 25 Defense motion to dismiss for violation of Article 103 of the   166
 3rd Geneva Convention Oct. 1, 2004 (11 pages) 
 
 Prosecution response, Oct. 15, 2004 (6 pages) 177
 
  Attachment 1—Target Letter, Dec. 15, 2003 (2 pages) 183 
 
  Attachment 2—Memorandum from BG Hemingway stating 185
 that Article 10, UCMJ, does not apply to the Accused’s  
 detention, Feb. 23, 2004 (1 page)  
 
 Defense reply, Oct. 27, 2004 (9 pages) 186
 
RE 26   Defense motion to dismiss for failure to state an offense 195  

because international law does not recognize conspiracy, 
conspiracy cannot be charged against low level individuals, 
conspiracy charges cannot incorporate prewar conduct, and 
the DoD definition of conspiracy is too broad 
 
Defense filing, Oct. 1, 2004 (10 pages) 195 

 
 Prosecution reply, Oct. 15, 2004 (21 pages) 205

 
 Attachment 1-Law Enforcement Record describing interview 226  
 of Accused, May 1, 2003 (10 pages) MARKED FOUO 
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 Attachment 2-Law Enforcment Record describing 236
 interview of Accused from June 26, 2002 until 
 July 9, 2002 (21 pages)  MARKED FOUO  

 
 Attachment 3-Law Enforcment Record describing 257
 interview of Accused from June 8, 2002 
 (10 pages)  MARKED FOUO  
 
Defense reply, Oct. 26, 2004 (13 pages) 267 

 
RE 27 Defense motion to dismiss because the President’s Military   280
 Order violates 42 U.S.C. 1981 because it targets only non- 
 citizens of the United States 
  
 Defense filing, Oct. 1, 2004 (17 pages) (two different pages,  280
  both numbered “11”) 
 
  Includes CV of Professor Bruce Ackerman (12 pages) 284 
 
 Prosecution response, Oct. 15, 2004 (3 pages)  296
 
 Defense reply, Oct. 22, 2004 (4 pages) 299 
 
RE 28 Defense motion to dismiss for violation of the Constitution’s   303
 Equal Protection Clause, as the President’s Military Order 
 targets only non-citizens of the United States 
 
 Defense filing, Oct. 1, 2004 (7 pages) 303 
 
 Prosecution response, Oct. 15, 2004 (9 pages) 310 
 
 Defense reply, Oct. 27, 2004 (14 pages) 319 
 
RE 29 Defense motion to dismiss for lack of legislative authority   333
 to conduct military commissions  
 
 Defense filing, Oct. 1, 2004 (17 pages) 333 
 
 Prosecution filing, Oct. 15, 2004 (13 pages) 350 
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3RD AND 4TH VOLUMES OF REVIEW EXHIBITS:  RE 21-A-1 
SESSION OF NOV. 8, 2004 

 
REVIEW EXHIBIT 22-A-1  

 
Review Exhibit (RE) 22-A-1 has two parts—a sealed portion and an 
unsealed portion. 
 
In RE 15, the Presiding Officer ordered that most of RE 22-A-1 be sealed.   
The sealed portion of RE 22-A-1 has been marked with the following page 
numbers in the bottom right corner: 
 

3RD VOLUME OF REVIEW EXHIBITS:  REPORT 
OF INVESTIGATION (336 PAGES) 

1  - 86 
88 - 101 
104 - 119 
171 - 243 
321 - 366 
370 - 470 

 
4TH VOLUME OF REVIEW EXHIBITS:  REPORT 

OF INVESTIGATION (275 PAGES) 
471       -        526 

533 - 539 
545 - 560 
577 - 620 
633 - 635 
639 - 640 
880 - 932 

1451 - 1465 
1472 - 1485 
1552 - 1615 
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5TH VOLUME OF REVIEW EXHIBITS:  RES 30-33 (306 PAGES) 
SESSION OF NOV. 8, 2004 

 
RE 30 Defense motion to dismiss the charges for lack of speedy   1 
 trial, in violation of Article 10, UCMJ 

 
 Defense filing, Oct. 1, 2004 (6 pages) 1
 
 Prosecution response, Oct. 15, 2004 (8 pages) 7 
 
  Attachment 1—Target Letter, Dec. 15, 2003 (2 pages) 15  
 
  Attachment 2—Memorandum from BG Hemingway,  17
  Feb. 23, 2004 (1 page) 
 
  Attachment 3—Combat Status Review Tribunal result 18  
 (1 page) 
 
 Defense response, Oct. 27, 2004 (8 pages) 19
 
RE 31 Defense motion to dismiss the charges for lack of jurisdiction   27 
 because there has been no declaration of war 
 
 Defense filing, Oct. 1, 2004 (14 pages) 27
 
  Affidavit of Accused in Arabic (3 pages) 33  
 
  Affidavit of Accused in English (4 pages) 37 
 
 Prosecution response, Oct. 15, 2004 (9 pages) 41
 

 Attachment 1-Law Enforcment Record describing 50
 interview of Accused from June 26, 2002 until 

  July 9, 2002 (21 pages)  MARKED FOUO 
  
 Attachment 2-Law Enforcement Record describing  71  
 interview of Accused, Aug. 6, 2002 (10 pages) 
 MARKED FOUO 
  
 Attachment 3-Law Enforcment Record describing 81
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 interview of Accused from May 17, 2003 
 (10 pages)  MARKED FOUO  

 
 Defense reply, Oct. 26, 2004 (4 pages) 91
 
  Affidavit of Accused in Arabic (3 pages) 95 
 
  Cover page 98 
 
  Affidavit of Accused in English (4 pages) 99 
 
RE 32 Defense motion to dismiss for violation of common Article 3  103 
 of the Geneva Conventions 
 
 Defense filing, Oct. 1, 2004 (10 pages) 103
 
  RE 32-A-1:  Amicus Brief, Sept. 30, 2004 (159 pages) 113  
 
 Prosecution response, Oct. 15, 2004 (9 pages) 272
 

 Attachment 1-Memorandum from BG Hemingway 281
 Feb. 23, 2004 (1 page) 

 
 Defense reply, Oct. 27, 2004 (18 pages) 282 
 
RE 33 Defense reply to prosecution response to defense request for   300 
 witness Umat al Subur Ali Qassim Al-Qal’a 
 
 Defense filing, Oct. 23, 2004 (3 pages) 300 
 

 Witness request, Oct. 12, 2004 (1 page) 302
 
 Prosecution response, Oct. 25, 2004 (2 pages) 303
 
 Defense reply, Oct. 28, 2004 (2 pages) 305 
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6TH VOLUME OF REVIEW EXHIBITS:  RES 34-58 (269 PAGES) 
SESSION OF NOV. 8, 2004 

 
RE 34 Defense motion to compel attendance of a witness--   1 
 Muhammed Ali Qassim al Qal’a 

 
 Defense filing, Oct. 26, 2004 (3 pages) 1 
 
 Prosecution response, Oct. 25, 2004 (2 pages) 4 
 
 Defense reply, Oct. 28, 2004 (2 pages) 6 
 
RE 35 Defense motion to compel attendance of a witness--   8 
 Taql’a Muhsin al Ansi  

 
 Defense filing, Oct. 26, 2004 (2 pages) 8 
 
 Prosecution response, Oct. 25, 2004 (2 pages) 10 
 
 Defense reply, Oct. 28, 2004 (2 pages) 12 
 
RE 36 Defense request for relief:  Bill of Particulars and Duplicity   14   

 
 Defense filing, Oct. 29, 2004 (2 pages) 14 
 
 Prosecution response, Nov. 5, 2004 (6 pages) 16 
 
 Defense reply, Nov. 7, 2004 (6 pages) 22 
 
RE 37 Defense request for witness—Professor Slaughter   28   

 
 Defense filing, Oct. 29, 2004 (1 page) 28 
 
  Defense filing, Oct. 18, 2004 (2 pages) 30 
 
  CV of witness 34
 
  Defense supplement to synopsis 42 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 45 
 
 Defense reply, Oct. 27, 2004 (4 pages) 48 
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 Presiding Officer denies request for witness,  52
 Oct. 29, 2004 (1 page)  
 
RE 38 Defense request for witness—Professor Ackerman   53   

 
 Defense filing, Oct. 29, 2004 (1 page) 53 
 
  Defense filing, Oct. 18, 2004 (4 pages) 54 
 
  CV of witness 60 
 
  Defense supplement to synopsis 71 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 73 
 
 Defense reply, Oct. 27, 2004 (4 pages) 76 
 
 Presiding Officer denies request for witness,  80 
 Oct. 29, 2004 (1 page)  
 
RE 39 Defense request for witness—Professor Fletcher   81   

 
 Defense filing, Oct. 29, 2004 (1 page) 81 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 82 
 
  Defense filing, Oct. 11, 2004 (2 pages) 84 
 
  Defense supplement to synopsis 87 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 89 
 
 Defense reply, Oct. 27, 2004 (4 pages) 92 
 
 Presiding Officer denies request for witness,  96 
 Oct. 29, 2004 (1 page) 
 
RE 40 Defense request for witness—Professor Danner   97   

 
 Defense filing, Oct. 29, 2004 (1 page) 97 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 98 
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  Defense filing, Oct. 11, 2004 (2 pages) 100 
 
  Defense supplement to synopsis 103 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 105 
 
 Defense reply, Oct. 27, 2004 (4 pages) 108 
 
 Presiding Officer denies request for witness,  112 
 Oct. 29, 2004 (1 page) 
 
RE 41 Defense request for witness—Professor Paust   113   

 
 Defense filing, Oct. 29, 2004 (1 page) 113 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 114 
 
  Defense filing, Oct. 11, 2004 (2 pages) 116 
 
  Defense supplement to synopsis 119 

 
  CV of witness 121 
  
 Prosecution response, Oct. 25, 2004 (3 pages) 146 
 
 Defense reply, Oct. 27, 2004 (4 pages) 149 
 
 Presiding Officer denies request for witness,  153 
 Oct. 29, 2004 (1 page) 
 
RE 42 Defense request for abatement, Nov. 4, 2004 (1page)   154  
  
RE 43 Defense request for abatement based on improperly    155   

 constituted panel, Nov. 2, 2004 (4 pages) 
 
RE 44 Chief Defense Counsel’s memorandum indicating Mr. Katyal 159 
 is authorized to represent the accused (1 page) 
 
RE 45 Information concerning translator services (7 pages)    160   

  
RE 46 Detailing of assistant defense counsel, CPT Autorino 167 
 Sept 21, 2004 (1 page) 
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RE 47 Appointing Authority’s approval of some challenges for  168 
 Cause, October 19, 2004 (28 pages) 

  
RE 48 Filings Inventory, Nov. 7, 2004 (11 pages)  196 
  
RE 49 Official copies of Presiding Officer Memoranda,    208 
 as of Oct. 24, 2004 (40 pages)  
 
 1-1  Presiding Officers Memoranda  209 
 
 2-1  Appointment and Role of the Assistant to the Presiding Officers 210 
 
  3     Communications, Contact, and Problem Solving  213 
 
 4-2  Motions Practice 215 
 
 5 Spectators to Military Commissions  223 
 
 6-1 Requesting Conclusive Notice to be Taken 226 
 
 7 Access to Evidence and Notice Provisions  229 
 
 8 Trial Exhibits 232 
 
 9 Obtaining Protective Orders and Requests for Limited 238 
  Disclosure 
 
 10 Witness Requests, Requests to Depose a Witness, and  240 
  Alternatives to Live Testimony  
 
 11 In development: Qualifications of Translators/Interpreters  242 
  and Detecting Possible Errors of Incorrect Translation and 
  Interpretation during Commission Trials 
 
 12 Filings Inventory  243 
 
RE 50 Interlocutory Question No. 1-Presiding Officer submits suggestion    247 

 that closed sessions be held without accused being present— 
 this would also permit sessions outside Guantanamo.  Request 
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 and Appointing Authority decision are each one page in length. 
  
RE 51 Interlocutory Question No. 2—Presiding Officer submits   249 
  suggestion that some sessions be held outside Guantanamo  

 and by conference call.  Request and Appointing Authority 
 decision are each one page in length. 

    
RE 52 Presiding Officer submits Interlocutory Question No. 3--Seeks    251 
  clarification of the process for deciding motions and the 

 procedure for forwarding interlocutory questions.  Request 
 is two pages in length and Appointing Authority decision is 
 one page in length. 

  
RE 53 Presiding Officer submits Interlocutory Question No. 4--Seeks    254 
  clarification of when the Presiding Officer should provide  

 instruction(s) to the commission members.  Request is four pages 
 in length and Appointing Authority decision is one page in length. 

 
RE 54 Presiding Officer submits Interlocutory Question No. 5--Seeks    259 

 clarification of when alternate member(s) are replaced. 
 Request is four pages in length and Appointing Authority 
 decision is one page in length. 
 

RE 55 Instructions by the Presiding Officer (1 page)    264 
  
RE 56 Defense supplement to previous motions concerning expert     265 
  witnesses, Nov. 7, 2004 (3 pages) 
 
RE 57 Memorandum detailing prosecutors, Oct. 27, 2004 (1 page)    268 
 
RE 58 Memorandum detailing prosecutors, Nov. 5, 2004 (1 page)    269 
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UNITED STATES ) 
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S A L I M  AHMED W A N  
a/k/a Sa l im A h m a d  Hamdan 
a/k/a Salem A b e d  Salem Harndan  
a/k/a Saqr a1 Ja&wy 
a/k/a  Saqr a1 J a d d a w i  
a/k/a Khalid b i n  Abdallah 
a/k/a K h a l i d  w l ' d  Abdallah 

j 
1 
) 
) MILITARY C W M I S S I O N S  HEARING 
1 
) 
) 
1 
1 
) 
) 
) 
) 

held at 

rnantanamo Bay, Cuba 

24 A u g u s t  2004 

PERSONS PRESENT: 

PI(ESID1NG OFFICER:  C o l o n e l  P e t e r  E .  B r o w n b a c k  1 x 1 ,  USA 
PROSECUTION COUNSEL: 

C a p t a i n  
DEFENSE COUNSEL: L i e u t e n a n t  C o m m a n d e r  C h a r l e s  D .  S w i f t ,  USN 

MEMBERS: 

ALTERNATE MBR: Lieutenant C o l o n e l  1- -1 

COURT REPORTERS : 
Sergeant 



The Commissions Hearing was called to order at 1006, 
24 August 2004. 

PO: This military commission is called to order 

P ( C D R  This military commission is convened by Appointing 
Order number 04-0004, dated July 13, 2004; coples of 
which have been furnished to the members of the 
commission, counsel, and the accused, and which will be 
marked as Review Exhibit 1 and attached to the record. 

There are no corrections noted to the appointing order. 
The presidential determination that the accused may be 
subject to trial by military commission has been marked 
as Review Zxhibit 2 .  Sir, I am providing Zxhibits 1 and 
2 to the court reporter at this time. 

PO: Thank you. 

P {CDR The charge has been properly approved by the 
appointing authority and referred to this commission for 
trial. The prosecution caused a copy of the charge in 
English and Arabic, the accused's native lang to be 
served on counsel for tk.e accused on August 6y':ei004 in 
accordance with counsel's request to personally serve 
the accused. The prosecution is ready to proceed in the 
commission trial of United States v. Salim Ahmed Hamdan. 

The accused, Commission Members, and Alternate 
Commission Member named in the appointing order and 
detailed to this commission are present. All detailed 
counsel are present. 

PO: 

sworn. 

A security officer has been detailed for this commission 
and has previously been sworn. 

The interpreters have been detailed for thls commission 
and have been previously sworn. The full names of the 
interpreters who are providing interpretation tor 
today's hearing are contained in Review Exhibit 3, a 
copy of which has been previously provided to the 
defense and to the recorder for inciusion in the record. 

Previously signed with the consent of counsel for both 



sides was RE 3 (sic), the protective order. Is there 
anyone left to be sworn, Commander? 

? (CDR Yes, sir. Sergeant - the bailiff, requires to 
be sworn in, sir, and I am prepared to administer the 
oath. 

PO: Please swear her. 

The b a i l i f f  was sworn. 

PO: I have been desiqnated as the Presiding Officer of this 
military commission by the appointing authority and I 
have previously been sworn. The other members of the 
 omm mission and the alternate member will now he sworn. 
All persons in the courtroom, please rise. 

The members were sworn. 

PO: The comission is now assembled. 

Before continuing with preliminary matters, it is 
necessary for me to inquire into the accused's need for 
an interpreter. 

~ f .  Hamdan, are you able to understand and speak 
English? 

ACC : No. 

PO: What languaqe do you speak? 

ACC : Arabic language. 

PO: As previously noted, certified appointers have been -- 
appointed interpreters have been appointed to this case. 
Do you understand the language being used by the 
interpreters? 

ACC : YES. 

PO: Please be seated. 

Prosecutor, please tell me who detailed you and your 
qualifications. 

P ( C 3 R  Yes, sir, all members of the prosecution team have 
been detailed to this military commission by the chief 



prosecutor. All members of the prosecution are 
qualified under Military Commission Order Number 1, 
Paragraph 4 ( B ) ,  and we have previously been sworn. No 
member of the prosecution has acted in any manner which 
might tend to disqualify us in this proceeding.. The 
detailing document has been marked as Review Exhibit 5, 
and I am having the bailiff provide it to you, sir. 

PO: Mr. Hamdan, pursuant to Military Commission Order 1, you 
are now represented by Commander Swift. He has been 
provided to you at no expense. You can also 
represent -- request a different military lawyer to 
represent you. If the person you request is reasonably 
available, he or she would be appointed to represent you 
free of charge. However, if you request another 
military lawyer, and that lawyer is made available, 
normally Commander Swift would be released. You could, 
though, request that Commander Swift stay on your case. 

You may also be represented by a civilian lawyer who is 
qualified. This lawyer would represent you at no 
expense to the government. He or she must be a United 
States citizen and certified to practice law in the 
United States, be eligible for a secret clearance, and 
agree in writing to comply with the orders and 
regulations of the comlssion. If you have a civilian 
lawyer, your detailed counsel would remain on the case, 
and your detailed counsel would be present -- will 
remain on the case, and your detailed counsel will be 
present during the presentation of all evidence. 

Do you understand what I just told you? 

ACC : Yes. 

PO: Do you have any questions about representation before this 
commission? 

ACC : NO 

PO: Do you want to be represented by Commander Swift and no 
other counsel? 

DC (LCDR Swift): May we have a moment, sir? 

PC: (Indicating) 

Accused and counsel conferred. 



PO: Do you want t o  b e  r e p r e s e n t e d  by Commander S w i f t  and no 
o t h e r  c o u n s e l ?  

ACC : I need Commander S w i f t  and I need an  a s s i s t a n t  a s  w e l l .  

PO: P l e a s e  r e p e a t  t h e  t r a n s l a t i o n .  

ACC : I need a t t o r n e y  S w i f t  t o  r e p r e s e n t  m e  and  I need  an  
a s s i s t a n t  w i t h  him a s  w e l l .  

PO: P l e a s e  b e  s e a t e d .  

Commander S w i f t ,  have  you made a r e q u e s t  f o r  a s s i s t a n t  
c o u n s e l  on t h e  c a s e ?  

DC (LCDR S w i f t )  : S e v e r a l ,  s i r .  None have b e e n  g r a n t e d  y e t  

PO:  Okay. A r e  you p r e ~ a r e d  w i t h  your  c l i e n t  t o  go fo rward  
w i t h  t h i s  p r o c e e d i n g  w i t h o u t  a n  a s s i s t a n t ?  

DC (LCDR S w i f t ) :  I a m  p r e p a r e d  f o r  t h e  l i m i t e d  p u r p o s e s  of t h i s  
p r o c e e d i n g .  

PO: M r .  Hamdan, I want you t o  t a k e  a moment and t a l k  t o  your 
c o u n s e l .  He h a s  t o l d  m e  t h a t  h e  is  p r e p a r e d  t o  go 
t h r o u g h  t h e  h e a r i n g  t o d a y  w i t h o u t  an  a s s i s r a n t .  
P l e a s e  -- and  t h a t  h e  h a s  made s e v e r a l  r e q u e s t s  f o r  a n  
a s s i s t a n t  d e f e n s e  c o u n s e l .  P l e a s e  d i s c u s s  w i t h  your  
c o u n s e l  whe ther  o r  n o t  you b e l i e v e  t h a t  h e  i s  p r e p a r e d  
t o  go f o r w a r d  t o d a y .  

ACC : I a g r e e .  

PO: Commander S w i f t ,  you a r e  p r e p a r e d  t o  go fo rward  t o d a y ?  

DC (LCDR S w i f t ) :  Today, I am, s i r .  

PO: Okay. Thank you, p l e a s e  b e  s e a t e d .  

P r o s e c u t i o n ,  d e f e n s e ,  a f t e r  w e  f i n i s h  up h e r e  I would 
l i k e  b o t h  of  you t o  p r e p a r e  a memorandum t o  t h e  c h i e f  
d e f e n s e  c o u n s e l  r e p o r t i n g  M r .  Harridan's r e q u e s t  t o  him. 
Thank you. 

P ( C D R  Yes, s i r .  

DC (LcDR S w i f t )  : Yes, s i r .  



PO: Commander Swift, would you please now announce your 
detailing qualifications. 

DC (LCDR Swift): Sir, and to the commission, I have been detailed 
to this military commission by the Chief Defense 
Counsel. I am qualified under Military Commission Order 
Number 1, Paragraph 4 ( C ) ,  and I have been previously 
sworn. I have not acted in any manner that night tend 
to disqualify me in this proceeding. The document 
detailing me as counsel has been previously furnished to 
the Military Commission, and I request that it be marked 
as a review exhibit. 

PO: Thank you, please be seated. 

DC (LCDR Swift) : If I might, sir. 

PO: You may. 

DC (LCDR Swift): Additionally, for the commission's information 
seated with me at counsel table are my interpreter, who 
is not an attorney, but assists me in communication with 
Mr. Hamdan, and my paralegal, 

purposes of this proceeding. 
an attorney but assists me 

PO: Thank you. All person -- 

DC (LCDR Swift): Actually, one other administrative matter I 
noted. 

PO: Yes. 

DC (LCDR Swift): I would like to put on the record at some point 
the two meetings that we had. 

PO: I was going to, but you can put them on right now if you 
want. 

DC (LCDR Swift) : Certainly, sir. On 23 August, at 1300, there 
was meeting with the Presiding Officer, the 
prosecution -- 

PO: Composed of Commander a n d  Captain B 
DC (LCDR Swift): Yes, sir, and myself. During this meeting we 

discussed the script for conducting this hearing, 
considerations for the translators, the need for a 



security officer, and the fact that at that time we did 
not yet have one, implications of delaying this hearing 
vis-a-vis the media, voir dire, how we would handle 
challenges for cause if any, Mr. Harndan's mental fitness 
for trial, how to handle upcoming motions, government 
and defense's viewpoints regarding the assistant to the 
presiding officer, General Hemmingway's memo to the 
presiding officer, and how to handle any requests for 
continuance made at this hearing. 

PO: Do you have anything you want to add to that? 

P ( C D R  No objection and nothing to add, sir. 

PO: I would note that some of those matters were handled as 
part of the modification to the trial script. 

DC (LCDR Swrft) : Yes. 

PO: And how about the meeting this morning? 

DC (LCDR Swift): Yes, sir. This morning we met again at 0900. 

PO: Same parties? 

DC (LCDR Swift): Same parties, sir. We discussed the question of 
how to certify, or present, interlocutory questions to 
the appointing authority by the presiding officer. 
Again, reviewed how we would handle the motions for 
today, briefly discussed the issue of headphones for the 
interpreters, and were notified during the meeting that 
the CCTV feed was out and that we might have to delay or 
consider -- and we requested to consider delaying to 
restore it. 

P (CDR Sir, no objections to those facts. Just for the 
record the issue with the headphones was engaged upon by 
the prosecution team, and the headphones were provided 
to the defense. 

PO: Good stuff. Anything else? 

DC (LCDR Swift) : No, sir. 

PO: Thank you. 

All personnel appear to have the requisite 
qualifications, and all personnel required to be sworn 



have been sworn. 

P ( C D R  Sir, if I could, I would like to mark so that we 
keep -- 

PO: Mark away -- 

P ( C D K  -- in order, the memorandum detailing the defense 
counsel as Review Exhibit 6, and I have marked the 
charge sheet as Review Exhibit 7, and I can provide 
those to the bailiff to provide to the court reporter. 

PO: Commander Swift, you have been given a copy of the charge 
already; right? 

DC (LCDR Swift) : Yes, sir, I have 

PO: All parties to the trial have been furnished with a copy 
of the charges. The prosecutor will announce the 
general nature of the charge. 

P (CDR The general nature of the charges in this case is 
conspiracy to commit the offenses of attacking 
civilians, attacking civilian objects, murder by an 
unprivileged belligerent, destruction of property by an 
unprivileged belligerent, and terrorism. 

PO: Members, and the alternate member, this time is 
appropriate for you to review the charge sheet and the 
appointing order there in the packets in front of you. 
Before you look at the charge sheet, please turn to the 
appointing order. 

Is your data correct on that, Colonel B 
CM Yes, it is. 

PO: Colonel 

CM (Col : Yes, it is. 

PO: Colonel ? 

CM ( C o l :  Yes, i t  is. 

PO: L~eutenant Colonel - 
CM ( L ~ C O ~  Yes, it is. 



PC: Lieutenant Colonel m 
CM (LtCol Yes, sir. 

PO: Thank you. Take a moment and look at the charge sheet 
please. 

The panel members did as directed. 

PO: While they are reviewing the charges, Commander -was 
the security officer previously sworn? 

P (CDR Yes, sir, he was. Also, sir, one other detail in 
the marking of the exhibits, I believe that Review 

, Exhibit 3 was the document containing the interpreters 
names, and Review Exhibit 4 was the protective order 
relating to the interpreters. 

PO: Thank you. Okay. Great. 

P (CDR Thank you, sir. 

DC (LCDR Swift): Sir, while again while reviewing, Mr. Hamdan had 
difficulty understanding the sunnary of charges when 
they were read by them. He did not really understand 
the translation when it was read to him. Could we have 
that part redone? 

PO: Would you please, while the members are reviewing the 
charge sheet, stand up and restate the general nature of 
the charges. 

P (CDR Yes, sir. The general nature of the charge in this 
case is conspiracy to commit the offenses of attacking 
civilians, attacking civilian objects, murder by 
unprivileged belligerent, destruction of property by an 
unprivileged belligerent, and terrorism. 

PO: Commander Swift? 

DC (LCDR Swift) : He seems to understand, sir. 

PO: All members had an opportunity to review the charges? 
Apparently so. 

Does either side want the charges to be read in open 
court? Trial? 



P ( C D R  Prosecution does not. 

DC (LCDR Swift): One moment, sir. We waive reading of the 
charges, sir. 

PO: The reading of the charges may be omitted. 

Okay. Members of the commission and alternate member, 
the appointing authority who detailed you to this 
commission has the ability to remove you from service on 
this commission for good cause. Is any member, or 
alternate, aware of any matter that you feel might 
affect your impartiality, or ability to sit as a 
commission member, which you have not identified 
previously in the questionnaire you filled out? Before 
you answer please keep in mind that any statement you 
might make should be in general terms. 

CM (~tcol No, sir. 

CM ( C O ~  : No, sir 

CM ( L ~ C O ~  : No, sir. 

Po: Apparently not. Okay. 

I have previously filled out a commission member 
questionnaire. I previously provided counsel for both 
sides a summarized biography, a list of matters that one 
would ordinarily expect counsel to ask during a voir 
dire process, and a document concerning my knowledge of 
rhe appointing authority and other persons. I also 
provided all counsel with answers to other questions 
suggested by defense counsel. These documents will now 
be marked as the next RE in order. The documents are 
true to the best of my knowledge and belief. That 
document will be RE 8. 

Does either side wish to voir dire me outside the 
presence of other members? 

P (CDR No, sir. 

DC (LCDR Swift) : Yes, sir. 



PO: The other members will retire to the deliberation room. 

The panel members exited the hearing room. 

PO: Please be seated. Let the record reflect the other 
members have left the deliberation room. 

I intend to keep a copy of RE 8 with me during voir dire 
so counsel may direct me to a specific question. 
Objection? 

P (CDR No, sir. 

DC (LCDR Swift): No, sir. 

PO: Prosecution, voir dire? 

P (CDR Sir, I believe Commander Swift requested to 
question you, so -- 

PO: No, he requested voir dire outside the presence of other 
members. 

P (CDR Aye, sir. 

PO: They are gone. 

Do you want to voir dire me? 

P (CDR Not at this time, sir. 

PO: Commander Swift? 

DC (LCDR Swift): We don't have a podium, sir. Permission to move 
to the c o u ~ t  table. 

PO: (Indicating) 

DC (LCDR Swift): Sir, I would like to start by clarifying your 
membership in the Virginia bar. You indicated that you 
had been admitted to practice in the virginia bar, I 
believe since the 1970s; is that correct? 

PO: Yes. 

P (CDR What? I didn't understand. 

DC (LCDR Swift): I will restate the question. I would like 



you -- what -- as a member of the Virginia bar what is 
your current position in the bar? 

PO: I am an associate member of the Virginia bar. 

DC (LCDR Swift): What does associate member mean? 

PO: You would have to ask the Virginia bar. I have never 
practiced law in the civilian sector. 

DC (LCDR Swift): Are you eligible to practice law in Virginia 
currently? 

PO: I am an associate member of the Virginia bar. I am 
eligible to practice in Virginia if I change my status 
to active member. 

DC (LCDR Swift): What would be required to do that? 

PO: T would have to take some -- a CLE. 
DC (LCD4 Swift): So at this time you are not eligible to practice 

there? 

PO: At this time I am not an active member of the Virginia 
bar. 

DC (LCDR Swift): Are you a member in good standing -- 
PO: Go on. 

DC (LCDR Swift): Are you a member in good standing of any othec 
U.S. court. 

PO: We have got a problem, Commander Swift. The audience 
cannot hear you. We are going to have to do sonethinq. 
I don't know if you could remove the microphone. I 
don't know if you can move the microphone. 

DC (LCDR Swift) : I will stay back here, sir. 

MJ: I am only a member of the Virginia bar. That's the only 
bar I am a member of. 

DC (LCDR Swift): Sir, would you be eligible to serve as a 
civilian defense counsel for this commission 
proceedings? 



PO: I don't know. I haven't examined that 

DC (LCDK Swift): It requires you to be in good standing and a 
member of a court. 

PO: I don't know. I haven't examined that. That question has 
been addressed in a CAAF case 1 believe. 

DC (LCDR Swift): I am aware of the CAAF case, sir. 

PO: Okay. Go on. 

DC (LCDR Swift): You indicated that you volunteered? 

PO: Yes, I did. 

DC (LCDR Swift) : Why? 

PO: I retired in 1999 and I had no desire to do anything 
particularly. I had ten years of experience as a 
nilitary judge, and I thought I was good at it. As a 
matter of fact, I still think 1 was qood at it: and 
knowing the stresses and strains brouqht upon our 
military by the current operational environment and 
recoqnizinq that retired people could serve, I 
volunteered. 

DC (LCDR Swift): You in that question indicated you had been in a 
former military judge. Did you view when you were 
volunteering that you were volunteering to be a judge 
here? 

PO: No. I viewed that I was volunteering to be a presiding 
off icer. 

DC (LCDK Swift): What did you think the presiding officer would 
do ? 

PO: At the time that I initially volunteered, the only 
document that had been written was MCO Number 1 --  
excuse me, as well as the president's military order. I 
went to a dictionary and looked up presidinq, and I 
thought that a presiding officer would preside. If you 
are asking me if I was aware of all of the differences 
oetween a military judge and a presiding officer, I 
couldn't say that I was. However, I knew that I was not 
volunteering to be a military ludqe. 



DC (LCDR Swift): You mentioned that the military order and the 
Presidential's order had been written at the time that 
you volunteered. Did you read both of those documents 
before you volunteered? 

PO: I scanned them. 

DC (LCDR Swift): After scanning them, did you believe that the 
process was lawful? 

PO: I choose not answer that question at this time. Thank 
you. 

DC (LCDR Swift): Understand that you won't answer the question. 
You have an open mind now to the question of the 
lawfulness of the process? 

PO: That's a good question. Yes, I believe that the 
lawfulness of establishing the commission process by the 
President, the lawfulness, the delegation to the 
Secretary and to the general counsel are all matters 
which may be addressed by motion. And, I believe that 
it is the duty of counsel to educate all members of the 
commission on the law. 

DC (LCDR Swift:: As part of your assignment or as part of being 
assigned as presiding officer, you have been detailed an 
assistant to the presiding officer? 

PO: Yes. 

DC (LCDR Swift): Can you describe how that happened? 

PO: T believe I put the ates in my questionnaire, but 
on the 2gtg of June, I believe, Lieutenant ~ ~ ? ~ ~ ~ : ' ~  who,works in the office of the military 

commissions, e-ma~led me and said words to the effect of 
we are looking for someone to be an assistant to the 
presiding officer. Do you have any suggestions? 
Immediately and w i t h ~ u t - ~ i v i n ~  
chance to comment I said, yes, And I 
pointed out that I was aware 
and his bad sides. After that, 
back for his e-mail address and they talked. 

DC (LCDR Swift): Was he appointed as your assistant? 

PO: There was a detailing agreement. There is a detailing 



DC (LCDR S w i f t ) :  Can you e x p l a i n  what h i s  d u t i e s  a r e ?  

P  (CDR S i r ,  a t  t h i s  t i m e  L am g o i n g  t o  o b j e c t .  What we 
are  t r y i n g  t o  d e t e r m i n e  i s  whe ther  ou are q u a l i f i e d  t o  
p r e s i d e  o v e r  t h i s  p r o c e e d i n g .  M r .  h i s  n o t  a 
v o t i n q  member and w e  f e e l  t h i s  l i n e  of  q u e s t i o n i n g  i s  
unwar ran ted .  

PO: Thank you. Go on.  J u s t  t e l l  m e ,  a s k  m e  your  q u e s t i o n .  

DC (LCDR S w i f t ) :  1 w i l l  g e t  q u i c k l y  t o  i t ,  s ir  

PO: T h a t  i s  f i n e .  

DC (LCDR S w i f t )  : You s u p e r v i s e  M r .  i s  t h a t  c o r r e c t :  

PO: Yes. 

DC ( L C D R  S w i f t ) :  M r .  h a s  had c o n t a c t  w i t h  t h e  a p p o i n t i n g  
a u t h o r i t y ;  i s  t h a t  c o r r e c t ?  

PO: Yes. 

DC (LCDR S w i f t ) :  Did h e  d o  so a t  your  d i r e c t i o n ?  

PO: H e  h a s  done many -- h e  h a s  had many c o n t a c t s  w i t h  t h e  
a p p o i n t i n g  a u t h o r i t y  a t  my d i r e c t i o n .  He h a s  had many 
c o n t a c t s  w i t h  t h e  a p p o i n t i n g  a u t h o r i t y  a t  my c o n s e n t .  
He h a s  had many c o n t a c t s  w i t h  t h e  a p p o i n t i n g  a u t h o r i t y  
t h a t  I d i d n ' t  h e a r  a b o u t  u n t i l  a f t e r  h e  t a l k e d  t o  him. 
H i s  d u t i e s  a r e  d i v i d e d  i n t o  v a r i o u s  r a  For  
i n s t a n c e ,  h e  h a s  been h e r e  s i n c e  t h e  9'Rez; August 
a r r a n g i n g  t o  g e t  t h i n g s  done. When t h e  CCTV broke down 
t h i s  morning,  h e  was t h e  one  who a r r a n g e d  t o  g e t  i t  
f i x e d .  When your  i n t e r p r e t e r  c o u l d n ' t  g e t  a  head s e t ,  
he  was t h e  one  t o  whom you came t o  g e t  a  head se t .  
T h a t ' s  one set. He a l s o  i s  t h e  b e s t  p e r s o n  1 have  e v e r  
known f o r  d r a f t i n g ,  w r i t i n g ,  c o o r d i n a t i n g ,  and  
p u b l i s h i n g  p r o c e d u r e s ;  and h e  works i n  t h a t  a r e a .  H e  
a l s o  f u n c t i o n s  t o  work o u t  t h e  p r o c e d u r a l  a s p e c t s  of t h e  
c a s e s .  For  i n s t a n c e ,  h e  h a s  p r o v i d e d  t o  a l l  c o u n s e l  on 
t h i s  c a s e  a  l i s t i n g  of  a l l  t h e  mot ions  and r e s p o n s e s  and  



whatever .  Okay, t h o s e  a r e  t h r e e  g e n e r a l  a r e a s  

DC (LCDR S w i f t ) :  I want t o  a d d r e s s ,  s e c o n d ,  t h e  p u b l i s h i n g  and 
drawing of  s c r i p t s ,  e t  c e t e r a .  

PO: Okay. Go o n .  

DC [LCDR S w i f t ) :  Does h e  work e x c l u s i v e l y  f o r  you i n  t h a t  
c a p a c i t y  o r  h a s  h e  worked e x c l u s i v e l y  f o r  you i n  t h a t  
c a p a c i t y ?  

PO: On t h e  o f  August I b e l i e v e ,  I c o u l d  h e  wrong, t h e  
a p p o i n t i n g  a u c h r i t y  p u a l i s h e d  a memorandc~. s t ec1r .g  cha t  

exclusively f c r  m e .  So [here yo1 
know -- j u s t  a  second,  w e  know from t h e  19"' h e  works 
f o r  me; r i g h t ?  

DC (LCDR S w i f t )  : Yes, s i r .  

PO: Okay. B e f o r e  t h a t  h e  p r o v i d e d ,  and you have  g o t  c o p i e s  of 
a l l  o f  t h i s ,  v a r i o u s  s u g g e s t i o n s  t o  t h e  o f f i c e  o f  
m i l i t a r y  commissions on how t o  write o r  c r e a t e  
p r o c e d u r a l  changes  and t h e  p r o c e d u r e s  f o r  t h e s e  
conunissions.  T h e r e .  

DC (LCDR S w i f t ) :  Was t h a t  a f t e r  c h a r g e s  had been r e f e r r e d  a g a i n s t  
M r .  Hamdan? 

PO: R i g h t .  

DC (LCDR S w i f t ) :  So h e  was w r i t i n g  how t o  change t h e  p r o c e d u r e s  
a f t e r  t h e  c h a r g e s  had been  r e f e r r e d ?  

PO: Righ t  

DC (LCDR S w i f t ) :  And you viewed t h a t  as a p p r o p r i a t e ?  

PO: Yeah, I d i d .  

DC (LCDR S w i f t ) :  I t  d i d n ' t  c o n c e r n  you t h a t  i t  would b e  ex  p o s  
f a c t o  changes  a f t e r  we had e s t a b l i s h e d  a commission and 
c h a r g e s  had been  r e f e r r e d  t o  i t ?  

PO: I d i d n ' t  c o n s i d e r  t h a t  t h e  changes  would come i n t o  e f f e c t  
i n  any t i m e  t o  a f f e c t  anyone.  These  were changes  t o  t h e  
commission p r o c e d u r e s  a s  a whole,  n o t  changes  
n e c e s s a r i l y  a f f e c t i n g  M r .  Hamdan and i f  you b e l i e v e  t h a t  
t h e y  would t h e n  I would have e x p e c t e d  you t o  f i l e  some 



motion saying that these procedures can't be changed 
because they would affect Mr. Hamdan adversely. 

DC (LCDR Swift): To date, I don't know that any have; but I know 
communication has occurred. 

PO: Thank you. 

DC (LCDR Swift): So I would respond that until they actually are 
changed there is no ex pos facto issue. 

PO: Thank you. I agree. 

DC (LCDR Swift): What I am concerned about though is that there 
is conversations about changing and applying them to ex 
pos facto. 

PO: Okay, that's that concern. Go on. 

DC (LCDR Swift): Other than the meetings that we put on the 
record earlier, have you met with military counsel 
regardinq those proceedings in the past? 

PO: I had that meeting with all the counsel on or a all 
the counsel who were in D.C. on or about the 15 
July. And I had a meeting wit2 all the counsel who 
showed up yesterday on the ~3~ of August. 

DC (LCDR Swift): During that meeting on 15 July, did you express 
an opinion regarding speedy -- the right of any detainee 
to a speedy trial? 

PO: No, I didn't. 

DC (LCDR Swift): I wasn't at the meeting, but I was told that you 
did. I don't -- 

PO: Thank you. 

DC (LCDR Swift): Did you mention speedy trial at all? 

PO: Speedy trial was mentioned. Article 10 was mentioned, and 
there was some general conversation. I didn't take 
notes at the meeting. It was CI meeting to tell people 
who I was and asking them to get -- start on motions and 
things. 

DC (LCD!+ Swift): But you didn't expect -- while those things were 



ment ioned,  you d o n ' t  r e c a l l  e x p r e s s i n g  a n  o p i n i o n  
y o u r s e l f ?  

PO: No. I d i d n ' t  have  a n y  mot ions  o r  a n y t h i n g .  

DC (LCDR S w i f t ) :  Now, based  on t h e  t r i a l  s c r i p t  t h a t  w e  have  been 
p r o v i d e d ,  you i n t e n d  t o  i n s t r u c t  - h e  members on t h e  law; 
i s  t h a t  c o r r e c t ?  

PO: y e s .  

DC (LCDR S w i f t ) :  How a r e  you g o i n g  t o  a v o i d  h a v i n g  an  i n o r d i n a t e  
i n f l u e n c e  i n  r e s p e c t  t o  e a c h  of  t h e i r  o p l n i o n s  w h i l e  
d o i n g  t h a t ?  

PO: I d o n ' t  u n d e r s t a n d  your q u e s t i o n .  

DC (LCDR S w i f t ) :  Well ,  h i s t o r i c a l l y  and c e r t a i n l y  ba r rowing  f r o n  
t h e  j u d g e ' s  bench hook,  i t  s a y s  t h a t  e a c h  member s h o u l d  
have a n  e q u a l  weight  i n d e c i d i n g  any o p i n i o n .  Here t h e y  
a r e  d e c i d i n g  b o t h  f a c t  and  law. How, a f t e r  you have 
i n s t r u c t e d  them, w i l l  t h e y  have t h e  o p p o r t u n i t y  t o  have 
an  e q u a l  o p i n i o n  a s  t o  what t h e  law i s ?  

PO: You r e f e r  t o  t h e  t r i a l  s c r i p t .  Did you r e a d  f a r t h e r  what 
I s a i d  t h e r e ?  

DC (LCDR S w i f t )  : I d i d .  

PO: What d i d  I s a y ?  

DC (LCDR S w i f t ) :  I n  t h a t  p o r t i o n ,  you s a i d  t h a t  t h e y  were f r e e  t o  
d i s a g r e e  w i t h  you. 

?O: And? 

3C (LCDR S w i f t ) :  I a l s o  r e a d  -- 

PO: come on .  

DC (LCDR S w i f t ) :  -- i n  t h e  t r i a l  s c r i p t  where you s a y  t o  them, "I 
am t h e  o n l y  lawyer ;  and t h e r e f o r e ,  I w i l l  i n s t r u c t ' y o u  
on t h e  l a w . "  Don ' t  you a g r e e  t h a t  t h a t  g i v e s  you 
p o s i t i o n a l  a u t h o r i t y ?  

PO: Commander S w i f t ,  i f  you a r e  g o i n g  t o  r e a d  something let. 's 
r e a d  it a l l .  



DC (LCD3 Swift): Yes, sir. 

PO: As I am the only lawyer appointed to the commission. Now 
that is a fact; right? 

DC (LCDR Swift) : That is true, sir. 

PO: I will instruct and advise on the law. However, the 
President has directed that the commission will decide 
all questions of law and fact, so you are not bound to 
accept the law as given to you by me. So what have I 
told them, okay -- I am not going to argue the point. 
The point is that they are all military officers. They 
have all sworn to do their duty and I will advise them 
on the law as I have been required to do. And, I don't 
see how you can get around that. 

DC (LCDR Swift): My concern comes in their ability after being 
instructed that you are a lawyer, and you know the law. 
that you will have an unequal voice in any 
deliberations. That is something to be avoided, looked 
at ranks, looked at procedures, that's not happening, 
and how would we avoid that with the current instruction 
that we have? It says you are free to disagree, but I 
am a lawyer and I am probably right. 

PO: Whoa, whoa, it does not say that. But that -- okay, so 
you object to the instruction? 

DC (LCDR Swift): Yes, sir. In determining not only on the 
instruction also concerned is in your ability to sit as 
the senior member or as the presiding officer that you 
will ensure that each member has an equal voice in every 
decision. 

DC (LCDR Swift): Lastly, influence -- yesterday, during the 
meeting -- during our meeting yesterday, it was 
discussed whether we would hold up these proceedings 
pending the appointment of a security officer. Do you 
recall that, sir? 

DC (LCDR Swift): During that, you mentioned that holding it up 
would have an impact vis-a-vis the media. Do you agree 
with that? 



PO: If you say I did. I believe what you say, but go on. 

DC (LCDR SwiLt): At. least by that statemen-, it sounds like the 
media is havip.9 an impact on how you are making 
decisior.~. 

PO: No. I think what that statement meant was that having 
been the poor person who had to orchestrate getting 
hundreds of people to various places at various times, 
that I sympathize and that we would do what we could to 
handle it. For instance, this morning with the CCTV 
broke down, we delayed -- we have delayed the start of 
these proceedings -- 

DC (LCDR Swift): We have a translation issue, sir. When we 
switched translators, he is no longer wdersranding 
anything being said. 

PO: Can we switch to another translator? The court is 
addressing the table of translators -- the commission is 
addressing -- I am addressing the table of translators. 
Can we switch to another translator? 

The translators changed positions. 

PO: For instance, this morning when he we had that CCTV break, 
we delayed the proceeding for 30 minutes to start so 
that the feed to the off-site viewing location could be 
established. If you mean am I concerned about what the 
media says or writes about me, no. 

DC (LCDR Swift): Understand, sir. I don't have any further 
questions. 

PO: Challenge? 

P ( C D R  I have some additional questions, sir. 

PO: GO on. 

P ( C D R  Sir, Military Commission Order Number 1 states that 
a presiding officer needs to be a military officer whose 
a judge advocate of any United States armed force. As 
you sit here today, do you meet that criteria, sir? 

PO: Yes. 

P ( C D R  Sir, you received some questions from Comnander 



Swift about whether the establishment of commissions was 
lawful and the executive order was lawful. As you sit 
here today, have you made any predeterminations with 
respect to those questions? 

PO: All of the counsel in the court-room are familiar with the 
Uniform Code of Military Justice. If an order is 
patently illegal, that is one thing. However, if an 
order is questionable, which apparently some people 
thinks it is, then an officer or any member of the 
service has a duty to comply while determining whether 
or not it is illegal. 

P (CDR Now, sir the notice of motions for the defense was 
due on the lgth of August. Have they filed any such 
notice of motion challenging the legality of those 
orders? 

PO: That -- please sit down, Commander Swift. You look like 
you are about to jump. Don't jump. Don't worry about 
that. 

P (CDR Sir, will the role of the assistant to the 
presiding officer in any way impact your ability to 
fairly decide matters in this case? 

PO: In so far as he takes so much off my back, yes, it will 
because I don't have to worry about all the admin stuff 
that he has been sucking up. But in terms of his 
impacting my vote, my voice, no. 

P ( C D R  Now you say that there have been several contacts 
between you used the term, appointing 
authority. 

PO: I thought I said OMC, but maybe I didn't. I meant the 
circle around Mr. Altenburg? 

P ( C D R  So that doesn't necessarily mean he is speaking 
with Mr. Altenburg directly, but could be speaking to 
the staff person of Mr. Altenburg? 

PO: Right 

P (CDR Sir, the issue of speedy trial was brocght up and 
we have, in fact, have notice of motions provided 
concerning speedy trial. Is there anything as you sit 
here right now which will impact your ability to fairly 



decide those motions? 

PO: No. 

P (CDR As far as your inceraction with the ocher members, 
do you consider them to have equal votes in this case? 

PO: Yes 

P (CDR Do you consider them to be on equal footing with 
respect to votes as to what the law is? 

PO: Yes. 

P ( C D R  If they need or request assistance, not being 
legally trained as you are, in trying to determine what 
the law is will you take steps to get them that 
assistance? 

PO: To get them what? 

P ( C D R  Assistance to help them understand the law? 

PO: Yes. 

P ( C D R  Sir, are you aware of any actions or are underway 
to hire court clerks to assist the other commission 
members? 

PO: I received -- and I forget when it was -- in the last 
month a draft, I believe, of a hiring of someone, a 
position nomination for someone to work in the office of 
the presiding officers. Where that is I don't know. 

P (CDR Sir, is the media in any way going to impact your 
ability to fairly decide this case? 

PO: No. 

P ( C D R  If it is a question to providing the accused a fair 
trial and accommodating the media, where will that 
decision lie? 

PO: We have spent a lot of money to get six people here to 
look at Mr. Hamdan across this table. We are here so 
that these six people can carry out to President's order 
to provide a full and fair trial for Mr. Hamdan. 



P ( C D R  I have no further questions, sir. 

PO: Thank you. 

DC (LCDR Swift) : May I have a moment? 

PO: Yes. 

DC (LCDR Swift): Sir, in your answers to Commander m y o u  
indicate that you take steps to assist the other members 
understanding the law. What steps would those be? 

PO: Nell, since I don't know -- I am not being sarcastic -- I 
don't know what the situation would be. The first step 
is that counsel will provide motions on the law and the 
second step is that counsel will be allowed to argue 
what the law is. If the commission members decide that 
they need any more instruction on the Ldw, then I will 
decide that then. I don't know. I don't know what they 
are going to need. I can't tell you what the steps are 
right now. 

Now, some -- you can't predict something about a 
situation that hasn't ariscn yet, Commander Swift. I'm 
sorry. If your concern is this -- and I don't know why 
you have been walking around it -- sir, are you going go 
back j n  there and say, okay, y'all, I am a lawyer and 
you are not and this is the law and you got to listen :o 
me. Is that your concern basically? 

DC (LCDR Swift): I do not believe you would be, sir. I am more 
concerned, not that you would intentionally do such a 
thing, I don't think you would. My concern is how a 
lawyer is inevitably viewed by other staff officers. It 
is the equivalent of my wife, who is a pilot, and I 
sitting in the cockpit seat and today we are going to 
fly an airplane and I look over and she says put the 
throttles forward. 

PO: Ckay. So is your compliant about me or about any lawyer? 

DC (LCDR Swift): My concern is how we can minimize this position 
and how those steps would be taken to prevent it. 

PO: I can't tell you what I will do in an unspecified 
situation. I can tell you that I am not going to say, I 
have been a judge for ten years and a JAG for 27 years 
and you got to tell -- you got to do what I tell you 



about the law. That's the first thing I can tell you. 
The second thing is that if they need more assistance on 
the law I imagine and I don't know, Commander Swift, 
because it hasn't arisen, that if they need more 
instruction on the law, I will call you and Commander 
b a c k  into court and say -- I am using his name in 
valn -- Colonel is your question the application 
say of IN RE Sierra to 42 U.S.C. 1933 and he will say, 
yes. And I will say, Comn\ander -would you explaln 
your views on that; and he will say, whatever. And I 
will say, does that answer your question; and you will 
say sonethinq, I don't know. 

DC (LCDR Swift): I understand, sir. 

PO: Okay. However if you feel the urge, I always welcome 
briefs on any matter. That's not an order for a brief. 
If you want to put it in, feel free. Okay, what else, 
what other follow up do you have, Commander Swift? 

DC (LCDR Swift): No other follow up 

PO: Challenge? 

P ( C D R  Prosecution has no challenge. 

DC (LCDR Swift): I would like to recess to consult with my client 
regarding -- 

PO: well, I understand that, but I mean I am asking really 
what sort of recess do you need? Five minutes in place 
or fifteen minutes in the office? 

DC (LCOR Swift): Fifteen minutes in the office, sir. 

PO: Court is in recess. 

The Commission Hearing recesscd a t  1 1 1 5 ,  24 August  2004.  

The Commission Hearing was called to order a t  1142, 24 August  
2004.  

PO: The commission will come to order. Let the record reflect 
that only the Presiding Officer is in the commission 
room. The other members are not present. Defense? 

P ICDR Sir, we have a new court 
and she has previously been 



sworn. 

PO: Thank you. 

DC (LCDR Swift): Yes, sir. Before entering challenges, would you 
permit me one more question, sir? 

PO : Yeah. 

DC (LCDR Swift): When you said that you are a judge advocate, 
were you recertified when you came back off of active -- 
off of retirement, or  do you base that on you previously 
being a judge advocate? 

PO: To the best of my knowledge and belief, Major General Tom 
Rummy -- Thomas Rummy, who is the Judge Advocate 
General, personally approved my retirement recall, and 
he is the one who certifies people as judge advocates. 

DC (LCDR Swift): And you base that on your belief -- on that 
belief? 

PO: Yeah. 

DC (LCDR Swift): Notwithstanding, sir, we do challenge the 
Presiding Officer for cause. We have three -- excuse 
me, four areas. 

One, we challenge the qualifications of the Presiding 
Officer as a judge advocate based on being recalled from 
retired service and not being an active member of any 
Bar association at the time he was recalled. 

Two, despite, we understand that this is almost 
necessarily by the position you've been placed in, we 
challenge the Presiding Officer based on that the fact 
that he will exercise improper influence over the other 
members. 

PO: Okay. I want to make sure you clarify this. Are you 
challenging the system, or are you challenging me? 
Because the standard is good cause that I will not 
perform my duties. 

DC (LCDR Swift): We're challenging you, sir. 

PO: Okay. 



DC (LCDR Swift): We are also challenging based on the multiple 
contacts that you have had, either through your 
assistant, or through yourself with the appointing 
authority. I understand that you said that this is not 
going to influence you in any way. We believe that it 
creates the appearance of unfairness, and at least at 
that level, we challenge on that. 

Additionally, based on -- although I did not attend the 
meeting of 15 July -- based on consultation with counsel 
that did, we challenge you based on having formed 
opinions prior to court regarding the accused's right in 
this trlal -- the accused's right to a speedy trial in 
this case. 

PO: Anything else? 

DC (LCDR Swift) : No, sir. 

PO: What do you say? 

P ( C : D R  Sir, defense counsel said they're not challenging 
the system, they're challenging you personally. But 
they also said during voir dire, I don't think you would 
ever do anything intentionally unfair. So if it's a 
challenge to the individual, the prosecution doesn't 
believe we can do any better than a person who the 
defense concedes would never intentionally do anything 
unfair. 

The defense has stated many things about conversations 
between the appointing authority a n d  and the 
appointing authority and yourself. Specifically, during 
those conversations between you and defense counsel on 
voir dire, he stated there's been no prejudice. So as 
we sit here today, you are not tainted, there has been 
no prejudice to the defense, and we hav had recent 

Fh changes with respected to the August 19 memo, which 
should preclude any appearance of this happening in the 
future. 

Sir, we have no challenge and do not feel that there is 
any cause to challenge you as the Presiding Officer. 

I've considered your challenges for cause, Commander 
Swift. Under the provisions of MCI 8, I'll forward to 
the appointing authority for his decision and action, a 
transcript of the voir dire, which will include your 



challenge and the reasons therefore, and the comments 
made by counsel. I will also forward the Presiding 
Officer's voir dire packet, which I believe is RE 8. 

Are there any other matters that you would wish to be 
forwarded to him for his decision? 

DC (LCDH Swift): I would wish to be able to brief, as it did come 
up during the course of this, the issue of 
qualifications. 

PO: When do you think you could have that prepared? 

DC (LCDR Swift): Certainly no later than next Monday. 

PO: Okay. Well? 

DC (LCDR Swift): I'm somewhat at a loss while down here to do 
that type of thing. But I can complete it by next 
Monday. 

PO: If you will forward that t o a n d  he will 
provide you with any cross-whatever this is to this 
matter, and then forward it to me, and I will qet it to 
the appointing authority. 

Anything else that should go up with thls? 

DC (LCDR Swift): The defense has nothing else, sir. 

PO: Well, I mean the packet to the appointing authority 

P (CCR Nothing from the prosecution 

PO: Okay. Under the provisions of MCI 8 paragraph 3 ( a ) ( 3 ) ,  I 
will not hold the proceedings in abeyance. 

Okay. Please recall the other members 

The menbers entered the courtroom. 

Please be seated. The commission will come to order. 
Let the record reflect that all of the members of the 
commission are present. 

Have all the commission members completed a member 
questionnaire? 



Apparently so. 

tlave both counsel been provided copies of the member 
questionnaires? 

DC (LCDR Swift): Yes, sir. 

P (CDR : Yes, sir, I have 

PO: Prosecutor, please have the members questionnaires marked 
as the next RE in order. 

bailiff for delivery to the court reporter. 

PO: Those questionnaires will be under seal. 

Okay. Members, I'm now going to ask you a few 
preliminary questions. If any member has an affirmative 
response to any question, please raise your hand. As I 
ask these questions and make reference to the members, 
thls refers to both the Commission Members and the 
alternate. And if I failed to state it, the alternate 
came in with the other members. 

Coes any member know the accused? 

Apparently not. 

Does any member know any person named in the charges? 

Apparently not. 

Does an member know an of the counsel -- Captain 4 Commander Commander Swift -- involved in 
this case? 

Apparently not. 

Members, having seen the accused, having read the 
charges, do any of you feel that you cannot give the 
accused a fair trial for any reason? 

Apparently not 



Do any of you have any prior knowledge of the facts or 
events in this case that will make you unable to serve 
impartially? 

Apparently not. 

Do any of you feel that you cannot vote fairly and 
impartially because of a difference in rank, or because 
of a command relationship with any other member? 

Apparently not. 

Members, later I am going to instruct you as follows: 
As I am the only lawyer appointed to the commission, I 
will instruct you and advise you on the law. However, 
the President has directed that the commission, meaning 
all of us, will decide all questions of law and fact. 
So you are not bound to accept the law as given to you 
by me. You are free to accept the law as argued to you 
by counsel either in court, or in motions. 

In closed conferences, and during deliberations, my vote 
and voice will count no more than that of any other 
member. Can each member follow that instruction? 

Apparently so. 

Is there any member who believes that he would be 
required to accept, without question, my instruction on 
the law? 

Apparently not 

Have any of you had any dealings with any of the parties 
to the trial, to include counsel for either side, other 
members, including myself, which might affect your 
performance of duty as a commission member in any way? 

Apparently not. 

Do any of you feel that you cannot fairly and justly 
decide this case because of any prior experiences 
related to previous military assignments or duties? 

Apparently not 

Do any of you feel that you cannot fairly and justly 
decide this case because of something you have read, 



heard, or seen in the media concerning the events of 
9/11, a1 Qaida, Usama bin Laden, or terrorism generally? 

Apparently not. 

Have any of you been a victim of an alleged terrorist 
attack, or had a close friend or family member who was a 
victim of an alleged terrorist attack? 

Apparently not. 

Okay. As commission members, we've got to keep open 
minds regarding the verdict until all of the evidence is 
in. The verdict can only be based on evidence received 
during the proceedings, and you may not rely upon prior 
knowledge of the facts or events no matter how you got 
this knowledge. Is there any member who cannot follow 
this instruction? 

Apparently not 

Mr. Hamdan is presumed innocent. This presumption 
remains unless or until his guilt is established beyond 
reasonable doubt. The burden to establish Mr. Hamdan's 
guilt is upon the prosecutor. Does each member 
understand and agree with this principle, and further 
agree to follow this principle in deciding this case? 

Apparently so. 

Does any member know of anything of either a personal or 
a professional nature which would cause you to be unable 
to give your full attention to these proceedings 
throughout the trial? 

Apparently not. 

Are any of you aware of any matter that might raise a 
substantial question concerning your participation in 
this trial as a commission member? 

Apparently not. 

Any general voir dire of the members, trial? Not 
individual, general. 

P (CDR Yes, sir. May I proceed, sir? 



PO: Pardon? 

P ( C D R  May I proceed, sir? 

PO: Yes, I'm sorry. 

Good afternoon, entlemen. M name is Com,ander 
(CDR- ~aptai- and I represent the 

prosecution in this case. As all members participating 
before this conunission, we're here to ensure a full and 
fair trial, and we have a few general questions we'd 
like to ask of all of you. 

Since arriving in Guantanamo Bay, has anyone from the 
media attempted to talk to you or discuss this case with 
you? 

PO: Apparently not. 

P ( C D R  This trial will most likely require your full 
attention and may play out over several months. Does 
anyone have anything of a personal or professional 
nature that would limit your ability to participate over 
the next several months. 

PO: Apparently not. 

P (CDR Can all members set aside any feelings generated by 
the attacks of 9/11, and render a verdict in this case 
that's based solely on the evidence presented? 

PO: Apparently so 

P ( C D R  All of you expressed in the questionnaires you 
filled out previously some concerns for your families as 
a result of your service on this commission. Do all 
members feel they can remain impartial towards all 
parties, and despite those concerns, fairly decide this 
case? 

PO: Apparently, so. 

P ( C D R  Also reviewing your previously filled out 
questionnaires -- 

PO: Let me note for the record that those questionnaires will 
be appended at sometime to the record, or they were. 



P (CDR They were, 9A through E, slr. 

PO: Yeah, 9A t.hrough E. Okay. 

P ( C D R  All of you have naturally seen some news reports on 
Afghanistan, a1 Qaida, and other pertinent topics. Can 
you set aside the generalized information from those 
reports and decide this case based on the facts 
presented here? 

PO: Apparently, so. 

P ( C D R  We thank you. We have no further questions. 

PO: General? 

DC (LCDR Swift) : Good morning, sirs. My name is Lieutenant 
Commander Charles Swift, and -- I'm too far from the 
microphone -- and I represent Salim Ahmed Harndan in this 
case, and I also have some questions. 

Start with, does every member understand what the term 
"jurisdiction" means in the context of judicial 
proceedings? Do you understand what that means? 
They're going to be doing this a lot. 

PO: Okay. Members, I'll instruct you on jurisdiction. 
Basically -- and I, of course will be glad to receive 
instructions from counsel -- jurisdiction means the 
authority of a court to hear a case. 

DC (LCDR Swift): We would agree with that 

In this case, now having understood what jurisdiction 
means, in this case, you've been provided with a finding 
being by the President of the United States that Mr. 
flamdan is a person subject to the jurisdiction of this 
tribunal. The defense challenges -- 

PO: For the record, I keep waiving my hand at Commander m 
at Commander Swift, I even do it to myself. It's 
because we have a translator here who needs to have us 
talk slowly. It is not trial, it's not defense, it's 
not just me, it's all three of us. Go on. I apologize 
for interrupting you. 

DC (LCDR Swift): No problem, sir. It's going to take some 
getting used to. 



I'll start the question again. In this case, you've 
been provided with a finding by the President of the 
United States that Mr. Hamdan is a person subject to the 
jurisdiction of this tribunal. The defense challenges 
this find~ng. 

Is each of you willing to consider whether the 
President's finding is, in fact, lawful? 

PO: Apparently so. 

DC (LCDR Swift): Apparently so? All are willing to consider 
that? 

PO: Apparently so. 

DC (LCDR Swift): Does any member believe that the President's 
finding is evidence that Mr. Hamdan committed a crime? 

PO: Apparently not. 

DC (LCDR Swift): That's a negative response from all members. 

Does any member believe that the President, in making 
his findings -- let me restate that. Does any member 
believe that the President's findings are evidence that 
Mr. Hamdan has committed a crime? 

PO : Will defense agree that a prerequisite to getting this 
case before this commission was that the President made 
such a determination? 

DC (LCDR Swift): The defense agrees to that, sir. 

PO: The Presidential determination was provided to you to show 
that this -- these charges were properly brought to this 
court. The determination is not evidence. Everybody 
understand that? 

Apparently so. 

DC (LCDR Swift): And to go back, it was -- in saying that it was 
lawfully brought, that means that that was a step 
necessary; it does not necessarily mean that the 
decision itself was lawful. 

Could you rephrase? 



DC (LCDR Swift): One of my previous questions -- one of my 
previous questions was, whether every member was willing 
to consider whether the President had lawfully brought 
Mr. Hamdan to this -- before this trial, whether he was 
within the jurisdiction of the commission. 

PO: They did agree to that. 

DC (LCDR Swift): Yes. I want to clarify that it is a step, but 
it is not in and of itself evidence that it is lawful. 

PO: Okay. 

DC (LCDR Swift): Every member agree with that? 

PO: Apparently so. 

DC (LCDR Swift): Additionally, Mr. Altenburg, who was the 
appointing authority for this commission, he approved 
and referred the charges that you have before you. Does 
any member believe that because Mr. Altenburg approved 
that charge, that it states a valid offense against the 
.law of war? 

PO: Okay. All members understand that the charges were 
referred to this commission by Mr. John Altenburg who 
was delegated that duty under the order, the MCO, and 
the MCIs. All members understand that? 

And all members understand that by the document you got, 
the approval of the charge and the referral, 
Mr. Altenburg decided that this case should come before 
this commission. Do you all understand that? 

I believe that Commander Swlft's question, and he will 
correct me, is, do you all understand that whether or 
not Mr. Hamdan is guilty of anything is solely for this 
commission to determine after hearing all the evidence; 
and that what Mr. Altenburg did was just a step to get 
the charges here? Do you all understand that? 

Apparently so. 

DC (LCDR Swift): All of that is true, but my question wasn't 
exactly that. 

PO: Well, that's why I said you could clariCy. 



DC (LCUR Swift): Yes, sir. In addition, one of the things the 
defense is challenging is that the offense stated is, in 
fact, a violation of the law of war; that is does it 
fall within the violations as recognized in 
international and national law as a law of war 
violation? To use a lawyer's term, does it even state 
an offense? What I'm asking is whether you all are 
willing to llsten with an open mind as to whether or not 
that is true or not? 

PO: As to whether or not the offense states a violation of the 
law of war? 

DC (LCDR Swift): That's correct. 

PO: Is each member willing to consider, based on submissions 
by counsel, and the evidence that comes before the 
commission whether or not the offense as charged does, 
in fact, violate law of war? 

Apparently so. 

P ( C D R  Sir, we're going to object. to the way that was 
phrased. We do not desire to argue this during voir 
dire, but we do think there's a legal issue as to what 
he characterized -- 

PO: Thank you. 

P ( C D R  -- someone can be convicted of before this 
commission. 

PO: Okay. Members, you're all willing to listen to the 
arguments from both sides and the evidence; correct? 
And what the President did in referring this, and 
what -- or making a determination, and what Mr. 
Altenburg did in referring this is not going to affect 
your decision on findings of guilt; right? 

Apparently so. 

I can't go any farther than that. 

DC [LCDR Swift) : Yes, sir. 

PO: GO on. 

DC [LCDR Swift): In order to decide issues of law, which you were 



previously instructed you were going to do, you'll be 
required to consider the meaning of internat~onal 
treaties, the custom and practice as established by 
military regulations, handbooks, and international cases 
throughout. the world, as well as the Constitution of the 
United States, federal judicial opinions, and federal 
statutes. This will require considerable study on your 
part. Is each of you able to devote the necessary time 
to gain a complete and independent understanding of the 
issues of law raised in the case? 

Affirmative response from all members 

As Colonel Brownback previously told you, he is the only 
lawyer on the panel. in this case, do any of you 
believe that Colonel Brownback's opinion of the law 
carries a greater weight than your own? His opinion 
of -- or what he tells you the law is, is it more valid 
than what you think? 

PO: Okay. Are you going to name the members who are giving 
you responses? 

DC (LCDR Swift): I've received a response from Colonel m 
that's negative, he doesn't believe that the opinion 
will sway him: Colonel -has responded that the law 
is the law 

Colonel d o  you agree that your opinion is equal? 

Yes. 

DC (LCDR Swift): Colonel w 
CM ( ~ o l  Yes, sir. 

DC (LCDR Swift): And thank you. It's also going to, of course, 
be your duty as commission members to weigh the evidence 
and resolve controverted questions of fact. In so 
doing, if the evidence is in conflict, you will 
necessarily be required to give more weight to some 
evidence than others. It is, of course, your discretion 
to decide how much weight to give any piece of evidence. 
However, it is expected that you will use the same 
standards in weighing evidence -- in weighing and 
evaluating all of the evidence with that in mind. Is 
any member less likely to believe the testimony of a 
Yemeni citizen because of their country of origin, 



religious or political beliefs, or their relationship to 
Mr. Hamdan? 

Negative response from all members. 

Does any member believe that the testimony of a U.S. law 
enforcement agent is more likely to be true solely 
because of the agent's position in law enforcement? 

Negative response from all members. Thank you. 

Does any member believe that the testimony of a U.S. 
service member is more likely to be true solely because 
of the aqent's position in law enforcement? 

Negative response from all merrbers. Thank you. 

In weighing and evaluating the evidence, you're expected 
to use your common sense and your knowledge of human 
nature and the ways of the world. Does every member 
agree that the ways of the world are different in Yemen 
than they are in the United States? 

PO: Apparently so. 

DC [LCDR Swift): Does any member have any more than a passing 
knowledge of Yemen? 

Negative response from all members. 

The defense is going to present you experts regarding 
the social customs and practice, living conditions in 
Yemen. Is each of you willing to consider this 
testimony, if you find it credible, in evaluating the 
evidence? 

Affirmative response from all members. 

This case will also involve as we're seeing right now -- 

P (CDR Sir, at ~ h i s  point I'm going to object. It appears 
he's arguing the facts of his case rather than finding 
out if these individuals are qualified to sit for this 
command. 

PO: Thank you, Commander Go on. 

DC (LCDR Swift): Thank you, sir. This case will also involve 



issues of translation; that is, statements that have 
been translated from either,Arabic to English, or 
English to Arabic. Does any member speak Arabic? I 
didn't think you did from your questionnaires. 

PO: Apparently not. 

DC (LCDR Swift) : No member here speaks Arabic. 

Does every member agree that translation is not an exact 
science? 

PO: Apparently so. 

DC (LCDR Swift): The quality of translation depends largely on 
the skill of an individual translator. Is every member 
willing to consider translation errors in considering 
the reliability of evidence that will be presented to 
them? 

PO: Apparently so. 

DC (LCDR Swift): Thank you. The next questions -- the next group 
of questions that I'm going to ask you has to do with 
sentencing. This is difficult because, of course, Mr. 
Hamdan has not been convicted of any crime, and these 
questions should not be taken by you as to indicate a 
belief on my part that Mr. Hamdan is guilty of aCy 
crime. 

PO: Counsel only have one opportunity to voir dire you, and 
that's why counsel is asking you questions about 
sentencing now, because there won't be an opportuniLy 
later. Go on. 

DC (LCDR Swift): Thank you, sir. And I'll skip the next part 
because the Presiding Officer just said it. 

The range of punishment available to you is anywhere 
from no time -- no time in confinement to a maximum of 
life imprisonment. You must be able to corsider the 
entire ranqe. 1s every member willing to give the 
entire range of punishments due consideration? 

PO: Apparently so 

DC (LCDR Swift): In deciding what punishment, if any, again, if 
convicted, to award, is each member willing to consider 



Hr. Hamdan's educational level, his background, his 
rehabilitative potential, his role in any crime for 
which he's convicted? 

PO: Might be. For any crime that he might be convicted. 

DC (LCDR Swift): Might be convicted, and the fact that he is not 
a U.S. citizen or resident; and as such is not under an 
affirmative duty to obey U.S. law? 

PO: Are y'all willing to consider all those matters if we get 
to sentencing and determining a proper sentence? 

CM ( ~ 0 1  Explain the last part, the very last phrase. 

That's from Colonel w 
DC (LCDR Swift): Yes, sir. The last phrase in it, sir, is that 

Mr. Hamdan is not a citizen, nor a resident of the 
United States. As such, he would not expect to have an 
affirmative knowledge of U.S. law or U.S. customs and 
social practices. So he doesn't have -- generally, we 
all have a duty to obey international law; but in 
deciding a punishment, looking at equivalent U.S. 
punishments may not be appropriate. And I just ask that 
you consider that. 

P ( C D R  Objection. That's in direct violation of a rule, 
sir. 

PO: Thank you, Commander - 
Anything else, Commander Swift? 

DC (LCDR Swift): Yes, sir. In deciding -- does any member, 
having read the charges and specifications, believe that 
you would be compelled to vote for any particular 
punishment? 

PO: Apparently not. 

3C (LCDR Swift): Negative response from all members 

Whether you're aware of it or not, you will soon be 
aware that in April of this year, I instituted a civil 
law suit against the President of the United States, 
Secretary for Defense, Mr. Altenburg, and General Hood 
on behalf of Mr. Hamdan regarding the legality of these 



commissions and his detention. Does any member believe 
that I acted improperly in doing so? 

PO: Okay. Members, do all members understand the role of 
defense counsel, in that they have a duty -- and 
especially military counsel, have a duty zealously to 
defend their clients. All members understand that: 
right? 

Apparently so. 

Does any member have any complaint or objection to 
counsel performing that role zealously? 

Apparently not. 

3C (LCDR Swift): But I would still like the reaction if anybody 
believes that in my zealous representation hearing that, 
that I somehow stepped over the bounds. 

PO: Apparently not 

DC (LCDR Swift): Does any member believe that I acted 
unprofessionally? 

PO: I don't believe the members are capable of answering that 
question at this time. 

DC (LCDR Swift): I meant it not so much as an attorney, but as an 
officer, sir. 

PO: Okay. As I pointed out earlier, military defense counsel 
are detailed, they're ordered to perform they're tasks, 
like being ordered to jump out of a plane or fly an 
airplane or take a hill, it's a duty. Go on. 

DC (LCCR Swift): I have no further questions of the members in 
individual -- in group voir dire, sir. 

PO: Okay. Members, we're now going to have various segments 
of individual voir dire. 

Okay. Under the rules, and y'all read this stuff 
yesterday, I arc required to determine if a challenge for 
cause is made what matters should be forwarded to the 
appointinq authority for his action on that challenge 
for cause, whether it's against one of y'all or against 
myself. I'm also required to determine it physically 



the proceedings should be held in abeyance, whether we 
should just stop while action is being taken. And I am 
required to ensure that voir dire remains focussed on 
the proper subject. That's why I'm going to be 
remaining in the courtroom during your all's individual 
voir dire. Any questions? 

No, don't stand up yet. I intend to start individual 
voir dire and drive on. Objection? 

P (CDR No objection, sir. 

DC (LCDR Swift): One moment, sir. 

P 3 :  Okay. 

DC (LCDR Swift): Sir, could we have a 15-minute recess before 
starting individual voir dire? Bathroom break. 

PO : Okay. Counsel, it appears to me, and this is not your 
fauit -- 

DC (LCDR Swift): Yes, sir. 

PO: -- it appears to me that there's no such thing as a 
15-minute recess. Just the logistics involved aren't 
qoinq to permit it. If you want a recess now, and 
that is fine with me, letis make it what, 30 minutes, 
Commander o r  45 minutes so that y'all can bring 
in -- is there going to be -- does someone -- has 
someone gotten food for Mr. Hamdan? Yes, someone's 
gotten food for Mr. Hamdan, he can eat his lunch, and we 
can come back at 1300 and start on individual voir dire. 

Is that okay with you, Commander m 
P (CDR Yes, sir. 

PO: Okay with you? 

DC (LCDR Swift) : Yes, sir. 

PO: Okay. And what they'll be doing -- well, we'll discuss 
that after the members leave the courtroom. So we will 
be prepared to start individual voir dire at, say, 1305; 
okay? 

Okay. The members will retire and we will call the 



first of you at 1305. 

All rise. 

The members exited the courtroom. 

Please be seated. The commission will come to order. 
Let the record reflect that the members and the 
alternate members -- and if I forget to name the 
alternate member, please advise me if I have neglected 
to do it -- having left the courtroom. You got any 
questions on individual voir dire for any members? 

P ( C D R  ~ l l  of them, sir. 

PO: We don't have to worry about you tellinq me, Commander. 

alternate member a copy of their questionnaire they 
prepared just so they can look at. You have it if you 
want to focus them on Question Number 63: all riqht? 

Okay. Now, does it appear likely, ~ o m a n d e  that 
your questioning of any member or alternate member will 
go into an area which will require a closed session? 

P ( C D R  No, sir. 

PO: Commander Swift? 

DC (LCDR Swift): It does appear likely, but I'd like to ask each 
of them if they believe we'll be going into a closed -- 
into an area of -- 

PO: Okay. Well, let me -- 
DC (LCDR Swift): I'd like to ask the question to the member, give 

them a chance to say that that would be secret. They 
know best, they were there. 

PO: Okay. We will then, unless there's objection from 
counsel, proceed like this: Wc will go through 
individual, nonclosed voir dire. We will then determine 
scriatum -- in sequence, I'm sorry, if any of the 
members need to be recalled to a closed session. If 
they do, we will hold a closed session for all of the 
closed session individual voir dire. And if you have 



c h a l l e n g e s  f o r  c a u s e ,  b a s e d  on c l o s e d  s e s s i o n  v o i r  d i r e  
r e s p o n s e s ,  you w i l l  make t h o s e  c h a l l e n g e s  d u r i n g  t h e  
c l o s e d  s e s s i o n .  A t  which p o i n t ,  w e  w i l l  t h e n  open t.he 
p r o c e e d i n g s ,  and  you may make c h a l l e n g e s  on n o n c l o s e d  
s e s s i o n  m a t t e r s .  Did I s a y  t h a t  c o r r e c t l y ?  

3C (LCDR S w i f t ) :  I u n d e r s t o o d  i t ,  s i r .  

P ( C D R  Got i t ,  s i r .  

PO: 1 must have s a i d  i t  c o r r e c t l y .  Okay. No o b j e c t i o n s ?  

P  (CDR : Nothing f u r t h e r .  

DC (LCDR S w i f t ) :  Nothing f u r t h e r ,  s i r .  

PO: Commission's  i n  recess u n t i l  1300 

The Commission H e a r i n g  recessed a t  1229,  2 4  August 2004.  

The Commission H e a r i n g  was c a l l e d  t o  o r d e r  a t  1317, 
2 4  August 2004.  

PO: The commission w i l l  come t o  o r d e r .  L e t  t h e  r e c o r d  r e f l e c t  
t h a t  t h e  p r e s i d i n g  o f f i c e r ,  C o l o n e l  a r e  p r e s e n t  
f o r  i n d i v i d u a l  v o i r  d i r e .  W e  have  a  new c o u r t  r e p o r t e r .  
Gunny a g a i n ,  r i g h t ?  

P ( C D R  : Gunnery S e r g e a n t  y e s ,  s i r .  

PO: Thank you. 

I n d i v i d u a l  v o i r  d i r e ,  t r i a l ?  

P (CDR Thank you, s i r .  Good a f t e r n o o n ,  C o l o n e l .  

CM (Col  : Good a f t e r n o o n .  

P ( C D R :  C o l o n e l ,  I would l i k e  t o  f o l l o w  up on some i s s u e s  
t h a t  came up when you were b e i n g  q u e s t i o n e d  a s  a  g r o u p .  
When t h e  d e f e n s e  c o u n s e l  was q u e s t i o n i n g  h e  s t a t e d  what 
h e  b e l i e v e d  t h e  s o u r c e s  o f  law t h a t  you a r e  t o  a p p l y  i n  
d e c i d i n g  t h i s  c a s e  a r e ,  and w e  d o n ' t  i n t e n d  t o  a r g u e  
r i g h t  now whether  h e  was c o r r e c t  o r  n o t .  Al though,  I 
w i l l  r a i s e  t h a t  w e  d i s a g r e e  w i t h  what he  t o l d  you. Do 
you a g r e e ,  t h a t  a s  you were i n s t r u c t e d  you a r e  t o  
d e t e r m i n e  what law t o  a p p l y  i n  t h i s  c a s e ?  



CM (col Yes. 

P (CDR : Now, sir, there are orders -- orders and 
instructions applicable to these military commissions. 
Have you had the opportunity to review those? 

CM (Col : Yes, I have. 

P ( C U R  Assuminq that you find these orders and 
instructions have been lawfully issued, you agree to 
follow those orders and instructions? 

CM ( C O ~  : Yes. 

P (CDR : Now, the defense counsel, when discussing whether 
he had jurisdiction in the case and the presiding 
officer explained the meaning of the term jurisdiction, 
the defense only referred to violations of the law of 
war. Now, do you understand the jurisdiction of 
military commissions applies both over violations of the 
laws of war, as well as other crimes triable by military 
commission, and that you will get briefs from the 
parties on this issue? 

CM (Col : Yes. 

P ( C D R  Now, during the group questioning the defense 
counsel, rnerltioned a civil lawsuit that he filed on 
behalf of his client. Do you understand that that 
lawsuit will only be relevant before this commission if 
it has some link to a legal, or factual, question that 
you must determine? 

CM ( ~ o l  yes. 

? (CDR Now, sir, getting into your questionnaire that I 
have reviewed and that you previously filled out. 

PO: Let the record reflect that I am handing Colonel a 
copy, as I stated before, the questionnaire that he 
prepared in case you wish to focus him on some 
particular area. 

P (CDR Thank you, sir. Sir, focussing on Question 1 
appears to disclose a rofessional relationship between 
you and Colonel Could you elaborate on that? 

CM i C o l  Yes. My current duty as chicf of staff of 



P ( C D R  Is there any kind of reporting relationship between 
the two of you involving raters of fitreps, or anything 
of that nature? 

CM (Col No, our common -- his rater is the base 
Commanding Officer; my rater is the commanding general 
of the Marine Corps Combat Development Command. 

P ( C D R  Do you feel there is anything involved in this 
professional relationship with C o l o n e l  that would 
im~act vour abilitv to independentlv decide the facts of 
law related to this case? 

CM ( ~ o l  None at all. 

P (CDR Thank you, sir. Now, in response to Question 17 of 
your questionnaire, you indicated you ~hought that the 
publicity associated with this case might impact your 
family. Do you have any specific concerns of that 
nature, sir? 

CM (Colonel None, specific, but I'm sure it. is nct very 
hard as I put in my question for people to find out 
where you live: and I am sure that if anybody should 
determine that they want to take action that they would 
know where I live and of course my family llves there. 

P ( C D R  And, sir, in view of those concerns can you fairly 
and impartially perform your duty as a commission 
member? 

CM (Col Yes. 

P ( C D R  Now, sir, in response yo Question 35 you wrote that 
your regiment in Desert Storm captured thousands of 
prisoners? 



CM ( ~ o l  Yes. 

P ( C D R :  Were you involved in any interrogations of captured 
personnel? 

CM (Col - No I was the -- it wasn't my regiment, of 
course; - And I wasn't 
personally involved in the capture of any of the 
prisoners, nor was I involved in the interrogation of 
any of them. 

P ( C D R  So is it fair to say nothing involved with your 
Desert Storm experience would impact your ability to sit 
as a commission member? 

CM (Col That is a fair statement. 

P (CDR Thank you for your time, sir. 

DC (LCDR Swift): Good afternoon, sir. 

CM (Col Good afternoon. 

PO: Once again I note to the participants that when I waive my 
hand at C o l o n e l m 1  am doing so -- or any other 
member -- solely to try to get them to slow down because 
the translators are agonizing at length. 

DC (LCDR Swift): My client would also like to thank you for that. 

Colonel, first I would like to address to the questions 
regarding the instructions. You have had an opportunity 
to read over the instructions and orders in this case? 

CM ( C o l  Yes, I have. 

DC (LCDR Swift): Did you note when you read over that the 
instructions, for instance, were issued by the General 
Counsel of the Department of Defense? 

CM (Col Yes. 

DC (LCDR Swift): Did you note that they were issued, I believe, 
in 2003?  

cM ( c o l  I don't know the specific dates, but I did note 
the dates on the documents as I read them. 



DC (LCDR Swift): Do you believe that the general counsel, because 
an instruction is issued by the general counsel, that it 
is necessarily indicative for instance of what are the 
crimes chargeable by a military commission? 

P ( C D R  Sir, I don't understand. 

PO: Could you tell me what you mean by that? 

DC (LCDR Swift) : Yes, sir. 

PO: Or tell Colonel -actually? 

CC (LCDR Swift): Yes, sir. The general counsel is of course is 
to provide legal advice to the Secretary of Defense. DO 
you believe that solely because his -- I am going to use 
for an example Instruction 2 that outlined the crimes 
that he belleved were triable by military commission. 
Do you believe that that instruction constitutes the law 
as -- constitutes the crimes triable by military 
commission, or do you believes that it is your 
responsibility to determine what are crimes triable by 
military commission? 

PO: Colonel-you have received a copy of the charge 
sheet in this case? 

CM (Col Yes, I have. 

PO: You have already said that you understand that the charge 
has been referred to this commission to determine if an 
offense was committed: correct? 

CM (Col Correct. 

PO: You have also stated that the fact that the charge is 
written and signed and sent here does not indicate to 
you that a crime has been committed? 

CM (Col Correct. 

PO: Now, does it matter to you as you are sitting here whether 
the general counsel of the Secretary of 3efense or some 
Captain JAG is the one who wrote those offenses that are 
before you? 

CM (Col No. 



PO: You a r e  g o i n g  t o  d e t e r m i n e  whether  an  o f f e n s e  was 
committed b a s e d  on t h e  e v i d e n c e  b rough t  b e f o r e  you? 

CM (Col  C o r r e c t  

DC (LCDR S w i f t ) :  I am n o t  s u r e  and  t h i s  comes from my i n a r t f u l  
p h r a s i n g  of  t h e  q u e s t i o n ,  and  I would l i k e  t o  t r y  a g a i n .  
Do you b e l i e v e  t h a t  t h e  g e n e r a l  c o u n s e l  by  v i r t u e  of  h i s  
r o l e  and  d e l e g a t i o n  from t h e  P r e s i d e n t  i s  t h e  
a u t h o r i t a t i v e  s o u r c e  f o r  what a r e  v i o l a t i o n s  of  t h e  law 
o f  war? 

PO: C o l o n e l h a v e  you a l r e a d y  a g r e e d  t o  l i s t e n  t o  what 
t h e  c o u n s e l  t e l l  you what t h e  law o f  war i s ?  

CM (Col  m Yes. I g u e s s  a n o t h e r  way t o  answer your  
q u e s t i o n  i s  do I t h i n k  t h e y  made a m i s t a k e ?  

DC (LCDR S w i f t )  : O r  c o u l d  have made a m i s t a k e ?  

CM (Col m Anybody c a n  make a m i s t a k e .  

DC (LCDR S w i f t ) :  So you a r e  w i l l i n g  t o  l i s t e n  -- 
CM (Col  Anybody can  make a m i s t a k e .  

DC (LCDR S w i f t ) :  Thank you, s i r .  You know Colone l  B y o u  
i n d i c a t e d  t h a t  on your  q u e s t i o n n a i r e ;  is t h a t  c o r r e c t ?  

CM (Col  Yes, I d i d .  

DC (LCDR S w i f t )  : How l o n g  have you known him? 

CM (Col S i n c e  A p r i l  -- w e l l ,  p r o b a b l y  abou t  A p r i i  t h e  
19 . 

DC (LCDR S w i f t ) :  P r i o r  t o  coming down d i d  you d i s c u s s  w i t h  him 
you have been b o t h  a s s i g n e d  t o  t h i s  commission? 

CM (Col m That  we were b o t h  a s s i g n e d ,  y e s .  

DC (LCDR S w i f t ) :  When was t h a t ?  

t h  CM (Col  I t h i n k  w e  were n o t i f i e d  on June  t h e  2 9  . 
DC (LCDR S w i f t ) :  B r i e f l y ,  can  you d e s c r i b e  t h a t  d i s c u s s i o n ?  

CM (Col  I r e c e i v e d  a  p h o n e c a l l  from t h e  commission t h a t  



t.old me I was selected to do this. The person that 
called me said there was another Marine. I asked them 
if they were at liberty to say that. They said he was 
at the same base and told me it was C o l o n e l  I 
don't know what day of the week that was, but the next 
time I saw Colonel e i t h e r  he or I said I guess 
we are both on that commission. 

DC (LCDR Swift): Did you have any discussion beyond that? 

DC (LCDR Swift): If both you and Colonel u l t i m a t e l y  end up 
sitting on the commission, would you be more likely to 
give any weight to his arguments, or his opinions, over 
the other commission members because you know him? 

CM ( C o l  No. 

DC (LCDR Swift): Are you likely to give less argument or less 
weight to his arguments or opinions because you know 
him? 

DC (LCDR Swift]: I notice also that you have been involved in 
military justice as a member before; correct? 

CM ( t o 1  Yes. 

DC (LCDR Swift): You understand, obviously, that this is a 
completely different process than a court-martial? 

DC (LCDR Swift) : And that as such there is no judge, in fact, you 
are one of the judges? 

CM (Col Yes. 

DC (LCDR Swift): You also, I notice, administered nonjudicial 
punishment as a commanding officer? 

CM ( C O ~  Yes 

DC (LCDR Swift): You understand that the standard of proof here 
is much higher than at NJP? 



CM ( C o l  Yes. The rules of evidence apply here and the 
elements of the charge, unlike NJP. 

DC (LCDR Swift): Also I believe that NJP is a preponderance of 
the evidence where here it is beyond a reasonable doubt? 

CM (Col Right. 

DC (LCD2 Swift): I would correct one part, the rules of evidence 
are not exactly in play here, sir. 

CM ( C o l  Right, but I mean like the elements of proof 
like in the court-martial that don't apply in an NJP. 

DC (LCDR Swift): I understand. You indicated that you were a CO 
of several reserve Marines. Do I have that right? 

CM ( C o l  Yes. In the Marine Corps the regimental 
commanders -- in the Marine Coros the reaimental 

DC (LCDR Swift): As CO did you go to his funeral? 

CM (Coi Yes, I did. 

DC (LCDR Swift): Did you meet with his family? 

CM (Col Yes, I did. 

DC (LCDR Swift): What were your impressions? 

CM (Col Of what? 



DC (LCDR S w i f t ) :  During t h e  c o u r s e  o f  t h a t  m e e t i n g  d i d  i t  a f f e c t  
you? 

CM (Col  I have been  a  b a t t a l i o n  commander. I have been 
a  r e g i m e n t a l  commander. I have been i n  t h e  Kar ine  Corps 
2 8  y e a r s .  I t  i s  n o t  t h e  f i r s t  Marine t h a t ,  
u n f o r t u n a t e l y ,  t h a t  I have s e e n  d i e ,  whether  h e  was on 
o r  o f f  d u t y  i n  t h e  Marine Corps .  The d e a t h  of  e v e r y  
Marine I have known o r  s e r v e d  w i t h  h a s  a deep  a f f e c t  on 
me, b u t  i t  i s  no d i f f e r e n t  t h a t  t h a t  M a r i n e ' s  wor th  is  
no more o r  l e s s  t h a n  t h e  o t h e r  Mar ines ,  u n f c r t u n a t e l y ,  
t h a t  I have s e r v e d  w i t h  who h a v e  been k i l l e d .  

DC (LCDR S w i f t ) :  Did you go t o  t h e  s i te ,  t o  t h e  f o r n e r  s i t e  of 
t h e  World Trade C e n t e r s  a s  t h e  CO w i t h  your  p e o p l e  down 
t h e r e ?  

CM (Col Yes, I d i d .  

DC ( L C D R  S w i f t )  : Wher, was t h a t ?  

CM (Col  I d o n ' t  know t h e  exact  d a t e .  I would est imate 
i t  was p r o b a b l y  two weeks a f t e r  t h e  bombing. 

DC (LCDR S w i f t ) :  What a f f e c t ,  i f  any ,  d i d  t h a t  have on you, 
p e r s o n a l l y ?  D e s c r i b e  how you f e l t ?  

CM (Col  I t  is a  s a d  s i g h t .  A l o t  o f  d e s t r u c t i o n  t h e r e .  
Hard t o  fa thom what was t h e r e  and what  was l e f t .  

DC (LCDR S w i f t )  : Were you a n g r y ,  s i r ?  

CM (Col  I would imagine everybody t h a t  saw i t  was a n g r y .  

DC (LCDR S w i f t )  : Do you s t i l l  t h i n k  a b o u t  i t ,  s i r ?  

CM (Col That  v i s i t  t o  t h e r e ?  

DC (LCDR S w i f t ) :  Yes, s i r .  

CM (Col  : No. 

DC ( L C D R  S w i f t )  : You s a i d  t h a t  you have r e c e i v e d  m u l t i p l e  
i n f o r m a t i o n  b r i e f s  r e g a r d i n g  a1 Qaida ,  T a l i b a n ,  e t  
c e t e r a .  Is a n y t h i n g  i n  t h o s e  b r i e f s  c l a s s i f i e d ?  

CM (COI : Yes. 



DC (LCDR Swift): Well, obviously we shouldn't -- I do want to 
know more about the briefs that you received, but can 
you give me a general overview of the briefings without 
qoing into the classified, or should we just wait for a 
closed session? 

CM (Col m I can give you a general overview 
DC (LCDR Swift): Then if we could go to that. What types of 

briefings have you received regarding -- what types of 
briefings have you received regarding a1 Qaida, 
generally? 

CM ( C o l  Mainly briefings about the organization, its 
historv, oriqin, and their activities. And these were 
not ~~~cific~briefings for me, but briefings that the 
staff received as part of weekly, or bi-weekly 
intelligence updates. 

DC (LCDR Swift): Unless it's classified, who gave the briefings? 

CM (Col I don't know the Marine's names, but they are 
the Marines in the building from where I am from, the 
Marine Corps Intelligence Activity. 

DC (LCDR Swift): I inartfully raised that question. I was more 
interested in the organization than the individual. 

CM (Col The organization? 

DC (LCDR Swift): That gave the briefing? 

CM ( C o l  The Marlne Corps Intelligence Activity. 

DC (LCDR Swi.ft): Did anyone else give you briefings beyond the 
Marine Corps Intelligence Activity? 

No. 

DC (LCDR Swift): When did the briefings occur? 

CM ( C o l  Well, let me back up. I am sure although I 
don't know who specifically gave them that I received 
briefings somewhere between January of 99 and July of 
2000 at the 2d Marine Division at Camp Lejeune, North 
Carolina. aut the other briefings from the Marine Corps 
intelligence activity occurred between August of 2002 
and probably for eight months off and on. 



DC (LCDR S w i f t )  : Yes, s i r .  Without  a g a i n ,  u n l e s s  i t  i s  
c l a s s i f i e d ,  l e t ' s  t a l k  a b o u t  o r g a n i z a t i o n  of  a1 Qaida 
t h a t  you were b r i e f e d  o n .  Were you -- i n  t h e  
o r g a n i z a t i o n  were you shown how -- d i d  t h i s  b r i e f i n g  
e x p l a i n  how a 1  Q a i d a  had and c u r r e n t l y  f u n c t i o n s ?  

CM ( C o l  These w e r e n ' t  d e t a i l e d  b r i e f s  s p e c i f i c a l l y  on 
t h a t  s u b j e c t .  These were i n t e l l i g e n c e  u p d a t e s ,  okay.  
Sometimes weekly,  more o f t e n  t w i c e  a  month. So 
r e g a r d l e s s  of  t h e  s u b j e c t  t h e r e  miqh t  have been t h r e e  
slides i n  t h a t  p o r t i o n  o f  t h e  b r i e f  and t h e  b r i e f e r  
migh t  have  s a i d  two o r  t h r e e  s e n t e n c e s  a b o u t  t h a t  
s u b j e c t  b e c a u s e  t h e s e  were u p d a t e  b r i e f s .  

DC (LCDR S w i f t )  : I u n d e r s t a n d .  

CM ( C o l  So I am n o t  s u r e  I have t h e  r e c o l l e c t i o n  t o  
answer  your  q u e s t i o n  and  b e  r e a l  s u r e  o f  t h e  answer .  

DC (LCDR S w i f t l :  Well t h a t  i n  i t s e l f  answered t h e  q u e s t i o n  
b e c a u s e  t h e  n e x t  one  was a n y t h i n g  i n  t h a t  b r i e f  had an  
impac t  on y o u r  a b i l i t y  t o  d e t e r m i n e  t h e  f a c t s  i n  t h i s  
c a s e  i n d e p e n d e n t  o f  what you have a l r e a d y  been b r i e f e d  
on? 

DC iLCDR S w i f t ) :  And I u n d e r s t a n d  you r e a l l y  d o n ' t  have  a  s t r o n g  
r e c o l l e c t i o n  oE any particular d e t a i l ?  

( C 0 l  No. 

DC (LCDR S w i f t ) :  I d o n ' t  have  any f u r t h e r  q u e s t i o n s  a t  t h i s  t i m e .  

PO: Thank you.  You may r e t u r n  t o  t h e  d e l i b e r a t i o n  room. 
P l e a s e  a s k  Colone l  t o  come i n .  

There  i s  some problems w i t h  j o i n t  p r o c e d u r e s  h e r e .  I n  
t h e  Army we d o n ' t  s t a n d  when i t  is  a  s i n g l e  member 
coming i n .  You a l l  c a n  s t a n d  i f  you wish ,  b u t  i n  t h e  
Army we d o n ' t  d o  i t .  P l e a s e  b e  s e a t e d .  

L e t  t h e  r e c o r d  r e f l e c t  t h a t  C o l o n e l  h a s  l e f t  t h e  
cour t room and C o l o n e l h a s  e n t e r e d  t h e  cour t room.  

Let  t h e  r e c o r d  r e f l e c t  t h a t  I a m  handing Colone l  - 
a  copy o f  h i s  q u e s t i o n n a i r e  i n  c a s e  you want t o  r e f e r  t o  
i t  a s  d i s c u s s e d  p r e v i o u s l y .  T r i a l ?  



P (CDR Thank you, sir. Good afternoon, Colonel B 
CM (Col Good afternoon. 

P ( C D R  Sir, in reviewing your questionnaire, there appears 
to be a rofessional relationship between you and 
Colonel Could you describe that? 

P ( C D R  Sir, based on that relationship there is no fitness 
report or rate of relationship involved? 

CM (Col With Colonel ; l o  there is not. 

P (CDR Sir, an thing involved with your relationship with 
Colonel d t h a t  would cause you to not vote 
independently or decide issues on your own? 

CM (Col Not at all 

P ( C D R  Sir, getting back to some of the issues that got 
brought up when you were being questioned as a group, 
the defense counsel in one of their questions stated 
what they thought the sources of law were wlth respect 
to this commission. That is not something we want to 
argue right now, but it is a characterization that the 
prosecution disagreed with. Do you agree, as you were 
instructed before, that you're the determiner of the law 
and the fact involved in this case? 

CM (Col I believe that will be the case 

PO: Carry on 

P (CDR Thank you, sir. Colonel - another thing 
brought up was the discussion of lurisdiction and the 
presiding officer defined what that was for you. The 
defense counsel portrayed the jurisdiction exists far 
violations of the law of war where it is the 
prosecution's contention that it also exists for other 
offenses triable by military commission. Do you agree 
that counsel will brief these issues and you will have 



to make a determination of what that law is? 

CM (col Yes, I do. 

P ( C D R :  Also during the group questioning, the defense 
counsel mentioned a civil suit initially filed in the 
State of Washington. Sir, do you agree that unless that 
civil suit has a bearing on an issue of fact or law, 
that you are required to deal with as the military 
commission member that suit does not impact our 
commission trial here? 

CM ( C o l :  I would agree with that. 

P ( C D R  Thank you, sir. Sir, getting back to your 
questionnaire, Questions 8 and 47, you stated that at 
one time ou were responsible & Could you elaborate on that, please? 

P ( C D R  Where were you physically located when you 
performed that duty? 

P ( C D R  Sir, were you in any way involved in making the 
determination of what detainees were eligible for 
transfer to Guantanamo? 

CM [col No, I was not. 

P (CDR - 



uhatsoever. 

PO: I am confused by that answer. Sitting here today, do you 
have an independent recollection of seelng the name 
Salim Ahmed Hamdan before? 

CM (Col No. 

PO: Okay. 

P (CDR Thank you, sir. 

PO: 

CM (Col B - 
PO: Thank you. 

P (CDR Colonel d o  you understand that just Decause 
someone was transported to Guantanamo does not mean that 
they are guilty 0% an offense? 

CM (Col I do. 

P (CDR Sir, in Question 17, you stated that you thought 
the publicity associated with this case might ir.pact 
your family. Do you have any specific concerns? 

CM (Col No, that's a general comment. 

P (CDR Will that in any way impact your ability to fairly 
sit as a member at this trial? 

CM (Col No, it will not 

19, you indicated that your position m 
might lead one to believe that you are 
matter. I will start simply: do you 

feel you are biassed in this matter? 

CM (Col No, I do not. 

P ( C D R  Do you feel you can fairly try this case? 

CN (Col I do. 

PO: I am just saying this so lt won't look like 1 am 



whispering. Please everyone give a chance for a 
question to be translated and enough time for a response 
to be caught so that the translator can translate. 

Is there anything that you did in that capacity that 
would interfere with you being a fair and impartial 
member? 

CM (col I don't believe so. 

P (CDR YOU also stated on your questionnaire that -- and 
obviously from your position, you have had briefings 
concerning the a1 Qaida and Taliban organizations. 

CM (Col Yes. 

P (CDR Do you understand that those briefings are not 
evidence with respect to this commission. 

P (CDR And do you understand that whatever knowledge you 
gain from those briefings cannot generally be imparted 
to your fellow commission members? 

CM (Col I do. 

P ( C 3 R  Thank you, sir. I have no further questions. 

PO: Defense? 

DC. (LCDR Swift): Yes, sir. Sir, as far as the questions on the 
law I think I after much stumbling, settled it down to a 
single question. Do you agree that you can't make up 
the crime -- that you can't make up the criminal statute 
after a crime has been committed and punish someone for 
it? 

PO: Do you understand the question, colonel? 

CM (Col I am going to -- not entirely. I don't 
understand the question, sir. Say it again. 

DC (LCDR Swift): Yes, sir. Do you agree that you cannot -- that 
you cannot -- that in our jurisprudence system you 



cannot write a criminal statute after an action has 
occurred and punish something that occurred before that 
criminal statute was established? 

CM ( C o l m  To restate it, do I believe that you cannot 
fabricate something to cover something that occurred in 
the past and use that against the accused? 

PO: An accused. 

CM ( C o l w  An accused. Is that what you are asking me? 

DC (LCDR Swift]: When you say fabricate something, I mean create 
a criminal charge after the fact. 

CM (Col Yeah. 

DC (LCDR Swift): Do you believe you can do that or not? 

CM (Col It does not make sense to me that you could do 
that. No, I don't think you could. 

CM (Col That is incorrect. 

DC (LCDR Swift): That's incorrect? I'm sorry. Is all of your 
answers regarding -- I just want to be sure here, sir - 
Question 47 unclassified, sir? 

CM (Col You are asking me is that information 
classified? 

DC (LCDR Swift): Yes, that is exactly what I am asking you, sir. 

DC (LCDR Swift): Yes, sir. 

PO: So there is no confusion, you are not saying that what you 
wrote in answer to Question 47 on the paper that your 
writing is classified, are you? 

CM (Col No. 



PO: Thank you. 

DC (LCDR Swift): Well, what I wanted to make sure was that I 
wasn't going to refer to anything in your writing that 
was classified. So, sir, certainly if you believe that 
at the time the question requires you to indicate 
classified, please let me know and we will stop. 

CM ( C o l  Let me clarify if I may. The details of what is 
in this writing is clearly classified. 

DC (LCDR Swift) : Yes, sir. 

PO: Details of what the writing refers to? 

CM ( C o l  Yes. 

PO: Thank you. 

CM (Col That's correct. 

DC (LCDR Swift): Did you simply assemble the list or did you have 
any evaluation in who should be on the list. 

CM (Col I assembled the list. 

DC (LCDR Swift): And you did not evaluate any of the personnel 
whether they should or should not be on it? 

CM ( ~ o l  No. 

DC (LCDR Swift): Did you send other information along with the 

area that OSD would evaluate? 

CM (Col I did not. No, I didn't. Let me elaborate on 
that if I may. 

DC (LCDR Swift): Yes, sir. 

CM ( C o l  The list when I would get it would come with a 
serles of names. My job was to ensure that it was in 
the ro er format then I handed that (-1 M e l  And who then would, I 



presume, take that to the commander and the combatant 
commander and ultimately that would go up through joint 
staff to OSD for approval. 

DC (LCDR Swift): Did you -- were you involved after the 
preparation of the list with the transportation itself, 
after such people had been approved. Do you know who 
had been approved and who had not and make it happen? 

CM (Col Yes. 

DC (LCDR Swift): Were you aware of what the OSD screening 
criteria were? 

CM (Col Yes, I was 

DC (LCDR Swift): I presume those are classified; is that correct, 
sir? 

CM (Col - Yes, they are. 
DC (LCDR Swift): We will ask abou it in closed session. While 

you were with 

CM (Col (- -1 

CM (Col Every day we received briefings. I 
was not privileged to any of t m o n  that came 
out as a result of And I was not 
involved in an of the activities that took place at Y 

DC (LCDR Swift): Were you aware of the aqencies that were 
participating in 

CM (Col No. And I only hesitate because I could only 
speculate who was here. And let me elaborate on that. 
I do know that we had established a JTF. The components 
of that JTF and its organization, I was not involved 
with. 

CC LCDP C : ~ l f  c :  : YOL lndlcaceci, c l r ,  ti-aL yo11 dlso !~elncd - 
1s thar 



correct, sir? 

CM ( C o l  I was involved primarily in the execution in my 
role. I was obviously surrounded 

DC (LCDR Swift): Were you aware -- at any time was there any 
position of discussing ROE or other parts as to whether 
the Geneva Convention was applicable to - - 

DC (LCDR Swift): Are those opinions or the discussions of it 
classified? 

CM ( C O ~  Yes, they are. 

DC (LCDR Swift): We will discuss them in cross session, sir. 

You have attended the s i r ?  

CM (Col Yes, I did. 

DC (LCDR Swift): You indicated that you received si nificant 
amount of training while at the on 
terrorism. 

CM (Col I don't know if I would use the term 
significant, but it was part of the curriculum. And to 
put it in erspective, I went to the p r i o r  
to my & assignment. 

DC (LCDR Swift): Much of it, in other words, has sort of been 
overcome by events? 

CM (COI Exactly 

DC (LCDR Swift): Yes sir. While there, did you read prior to -- 
while at th--- any books about a1 Qaida or 
Usama bin Laden? 

CM (Col No. 

DC (LCDR Swift): While at t h e w a s  it ever discussed 
in these terrorism classes that the operations that have 
gone on in the 90's amounted to a war or were actually 
ongoing conflict? 



PO: What does that have to do with anything? 

DC (LCDR Swift): It would be an opinion as to the law, sir. I 
just want to know if there were such discussions. 

PO : Prior to being called here, had you sat down and tried to 
determine in your mind whether on your own or based on 
information that you got in briefings, the relevance of 
the law of war and other things to trying people for 
acts comnitted in Afghanistan or Iraq or anywhere else? 

CM (Col No. 

DC (LCDR Swift) : You me 
daily while at 

CM (Col No, that's not classified. But keep in mind 
that the focus at (-1 for sake of 

s at the tactical level primarily. And in 
That was focused on the 

and the components underneath him. So to 

DC (LCDR Swift): Is it fair to say, sir, that to really go beyond 
that because I do have some questions, I am going to 
start having to discuss classified questions? 

CM ( C O ?  Yes. 

DC (LCDR Swift): Yes, sir, I will hold on. You indicated that 
you had friends in the Pentagon? 

CM (Col I did not indicate that. 

DC (LCDR Swift): Sorry, sir. That is a note taking error on my 
part. I don't have any further questions, sir. 

PO: Trial? 

P (CDR No, sir. 



PO: Thank you, Colonel You may return to the 
deliberations room. 

How long is it going take -- you all can rise, but I am 
not going to tell you to rise. 

tlow long is it going to take to have a recess? 
Everything being equal, the translators need a break. 
Can we have a recess for 15 minutes by any wild chance? 
We can do it? 

The counsel indicated. 

The court is in recess 

The Commission Hearing recessed at 1410 ,  24 August 2004 

The Co~mission Hearing was called to order at 1 4 3 1 ,  
24 August 2004 .  

PO: Proceedinas will come to order. Let the record reflect 
that all Darties present when we left are once aoain 
present. ' c o l o n e l -  is in the courtroom.   he other 
members are not present. I am handing Colonel- 
his individual questionnaire for reference during the 
voir dire.  rial? 

P (CDR Thank you, sir. Good afternoon, Colonel m 
CM (Col Afternoon. 

P (CDR Sir, getting right to the questionnaire, in 
Question 15 you indicated that you thought the publicity 
associated with this case might impact your family. Do 
you have any specific concerns in that regard? 

CM (Col No, I don't have any specific concerns. I was a 
little concerned back in June when my name showed up in 
the newspaper about being a part of this com,ission. I 
was mostly concerned aoout the affect it would have on 
my family. However, given the reality that this was 
going to be in the papers and was going to have high 
publicity both in the United States and everywhere else, 
I recognized the fact that all of us in these 
proceedings are in a similar situation having to do with 
the publicity and having folks know who you are. Given 
that, I discussed it with my family and I only have 
general concerns for their safety; but either way it is 



not going to alter my ability to carry out my duties 
here. 

P ( C D R    hank you, sir. Sir in response to Question 37 
you stated that you knew 
who was a victim of the 9/11 attacks? 

CM (Col Correct. 

P (CDR Sir, what was your relationship with him? 

CM (Col 

P (CDR So is there anything involved in this professional 
acquaintance relationship that would impact your ability 
to fairly decide this case? 

CM ( C o l  Not at all. I did not know he was a victim of 
the 9/11 attacks until about a month after them when I 
was speaking to some friends of ours who were also 
stationed at Hanscom at that time. 

P (CDR Now, sir, in Question 45 you wrote that you had 
read a book entitled a Crisis of Islam. Do you 
understand that whatever you read or remember from 
reading in that book is not evidence in this case? 

CM (Col Absolutely. 

P ( C D R  And you will judge this case based on the evidence 
presented to the commission? 

CM (Col Yes, I will. 

P ( C D R  I want to touch on a few things that occurred when 
the group was being questioned. During that questioning 



the defense counsel stated to you the sources of law 
that he felt applied to this commission. He mentioned 
treaties, statutes, other things. Not getting into both 
sides of the argument on that issue, I think it was 
evident that we did not agree with his statement. Do 
you agree that you are the determiner as a commission 
member of the law, issues that will happen in this case? 

CM (Col As I understand the orders that have been given 
to us on this commission, we will both determine the law 
and the facts in this case. So yes, the answer is yes. 

P ( C D R  Also during that group questioning there was 
mention of jurisdiction which had been explained to you 
by the presiding officer. In that discussion the 
defense counsel stated that there was jurisdiction of 
law of war violations. Now, we will contend that there 
is also jurisdiction over crimes triable by military 
commission in accordance with the orders and 
instructions. Do you understand that this is 
potentially a point of issue and that you will receive 
briefing from counsel on such issues and you will be 
required to decide it? 

CM ( c o l  I understand that defense and the prosecution 
have a difference of opinion as to what laws apply and 
how they apply, and that will be the commission's job to 
determine whether the motions that you set forth in 
front of us are valid or not and we will judge that. 

P (CDR Yes, sir. Sir, also brought up was a lawsuit 
brought by defense counsel in civilian court initially 
in the State of Washington. Do you understand that that 
is a separate and distinct proceeding, and that unless 
it impacts a question of law or fact in this proceeding 
it has no impact on what we are doing here? 

I understand that. 

P (CDR I just want to clarify one particular phrase you 
used in filling out your questionnaire on Question 41. 
When discussing how 9/11 affected you, one of your 
comments was that we must stand tall. Could you please 
explain that to us. 

CM ( C o l  I believe I also wrote and I can refer here that 
the threat of terrorism, in my opinion, is much like 
many of the other threats throughout the course of 



history of our country we have faced. I won't get into 
any specifics, but that threat much like the historical 
threats we have faced must be met with the same resolve 
as those previous threats to our country and that was my 
intention when I said we must stand tall. 

P (CDR When we apply things to the specifics of this 
particular accused and his right to a fair trial you see 
nothing in your background to impact your ability to 
serve on this commission? 

CM (Col Absolutely none. 

P (CDR Thank you very much, sir 

DC (LCDR Swift): I have only a few questions, sir 

PO: Pardon? 

DC (LCDR Swift: : 1 have only a few questions. 

PO: Okay. 

DC (LCDR Swift): I know that comes as a surprise, sir 

One -- before I begin, is anything in your 
questionnaire, just reviewing it again, classified in 
any way? I know you intended it not to be, but I don't 
want to refer to something classified. 

CM (Col There is nothing that I wrote in there that is 
classified. 

DC (LCDR Swift): You were involved with the Predator Missles 
Program; is that correct, sir. 

CM (Col- Yes. You are making a slight mistake in 
terminology there. Predator is an unmanned aerial 
vehicle. 

DC (LCDR Swift) : Yes, sir. 

CM ( C o l  The missile you are referring to is the Hell 
Fire Missile. 

DC (LCDR Swift) : Yes, sir. 

CM (Col And, yes, I was involved in this progran. 



PO: Which program? I am sorry. 

PO: Thank you. 

that did you 

documented fact. Were you in anyway involved in that 
operation, sir? 

DC (LCDR Swift): I have no other questions at this point. 

PO: Thank you. Any other follow? 

Sir, could you return to the deliberation room and 
please ask C o l o n e l t o  come in. 

CM (col I will. 

PO: Thank you. Let the record reflect that Colonel 
left the courtroom and that Lieutenant Colonel 
has entered it, and that I have handed him his 
questionnaire. 

I has 
Trial? 

Thank you, sir. Good afternoon, Lieutenant Colonel 
(cDR - 

CM (~tCol Good afternoon. 



CM (LtCol That's correct. 

P (CDR Obviously, I don't want. us to get into classified 
information, but could you generally describe what your 
role, or what your duties were. 

P ( C D R  Were you ever specifically involved with or 
provided information concerning the capture of the 
accused? 

CM (LtCol No, 1 was not. 

P ( C D R  Do you have any knowledge concerning the 
circumstances of the accused's capture? 

CM (LtCol No, 1 do not. 

P (CDR Do you have any information concerning his 
detention after being captured? 

CM (LtCol No, I do not. 

P (CDR Now, as an intelligence officer have you ever 
received specialized training on the a1 Qaida 
organization or the Taliban? 

CM (LtCo1 Specialized training, no I have not. 

P ( C D R  Is there anything involved in training you received 
or your exposure as an intelligence officer that you 
feel would impact your ability to fairly try this case? 

CM (LtCol No, there is not. 

P ( C D R  Just want to touch on a couple of things raised 
when the entire group was being questioned. During 
defense counsel's questioning he stated what he felt the 
sources of law were applicable to this case. It was 
probably evident that the prosecution did not feel the 
same way on that issue. Do you understand that as a 
commission member it is for you to determine what the 
applicable law is with respect to this case? 



CM (LtCol Yes, I do. 

P (CDR Also in the defense counsel's questioning there was 
discussion of jurisdiction and the presiding officer 
assisted in defining what jurisdiction was. The defense 
counsel mentioned violations of the law of war in order 
to determine jurisdiction, and have jurisdiction, where 
the prosecution would also contend that offenses triable 
by military commission also generate jurisdiction. This 
is obviously a tough time for those terms but the point 
I am getting at is do you understand that you will get 
briefed on those issues by both sides and you will have 
to make a determination? 

CM (~tcol Yes, 1 do. 

p (CDR Also mentioned during the group questioning was 
defense counsel filing a lawsuit at least then in the 
State of Washington. 

Do you understand that that lawsuit is separate and 
distinct from this commission? 

CM (~tcol Yes, I do 

P ( C D R  And do you understand that unless a question of 
fact or a law question comes up in this commission that 
makes that lawsuit relevant these are two separate 
entities, if you will? 

CM (~tcol Yes, I do. 

P (CDR Thank you, very much. 

PO: Commander Swift? 

DC (LCDR Swift): Yes, sir. Good afternoon, Colonel. 

CM (~tcol Good afternoon. 

DC (LCDR Swift): Let me begin with the same warning, or caveat, 
that Colonel u s e d ,  pjease in my questions if I even 
tread towards classified information alert me. 

Were you ever physically located in -in these 
duties? 

CM (LtCol Yes, I was 



DC (LCDR S w i f t ) :  Dur ing what  p e r i o d s  o f  t i m e ?  

DC (LCDR S w i f t ) :  And you worked w i t h  which o r g a n i z a t i o n s ?  

CM (LtCol = 
DC (LCDR S w i f t ) :  What was your  r o l e  i n s i d e  t h a t  t a s k  f o r c e ?  

DC (LCDR S w i f t ) :  Were you o n e  o f  t h e  o f f i c e r s  o r  t h e  o f f i c e r  i n  
c h a r g e ?  

CM (L tCol  I w a s  -- when w e  w e n t  fo rward?  

DC (LCDR S w l f t l  : Yes. 

p r o v i d e d  i n t e l l i g e n c e  t o ?  

CM (L tCol  Y e s ,  i t  would. 

DC (LCDR S w i f t ) :  We w i l l  save t h a t .  I n  o r d e r  t o  p r o v i d e  t h i s  
i n t e l l i g e n c e  -- w e l l ,  w i l l  i t  r e q u i r e  you t o  go  i n t o  
c l a s s i f i e d  i n f o r m a t i o n  t o  t e l l  m e  any  of t h e  s o u r c e s  o f  
t h e  - you u s e d ?  

CM ( ~ t ~ o l  Y e s .  

DC (LCDR S w i f t ) :  You s t a t e d  ear l ier  t h a t  you do  n o t  know o r  d i d  
n o t  know S a l i m  Ahmed Hamdan? 

CM ( L t C o l  - m 
DC (LCDR S w i f t ) :  I n  y o u r  e x p e r i e n c e  t h e r e  were p e o p l e  who were 

b e i n g  r e f e r r e d  t o  by t h e i r  f u l l  names who were b e l n g  
d e t a i n e d ?  

CM (L tCol  Yes, yes ,  s i r ,  t h e y  were. 



DC (LCDR Swift): Were all those names correct at the time that 
they were being referred to? 

CM (LtCol To the best of my knowledge. 

CI'? ( L t C o l  Yes, it is possible. 

CM (LtCol That's correct? 

DC (LCDR Swift) : Yes, sir. As an 
more likely to put stock 
having experience in how they are developed? 

CM (LtCol As opposed to? 

DC (LCDR Swift): As opposed to other evidence? 

CM ( L t . C o l  I would weigh the evidence that is put before 
me. If you are saying the intelligence would be the 
evidence? 

CC !LCDR Swift) : Did you believe that the h a t  you 
were obtaining in w a s  accurate? 

CM ! L t C o l  At times yes, at times not 

DC (LCDR Swift): To be more specific, does it require you to go 
into classified information? 

CM (LtCol I am not sure. It will depend on the question 
itself. 

DC (LCDR Swift): Okay. I will try another couple then. When you 
say at times not, can you elaborate on those occasions 
when it wasn't accurate? 

CM ( L t C o l  It might be best if we just do that in closed 
session. 

DC [LCDR Swift): Yes, sir. You indicated that you did self-study 



on a1 Qaida, can you describe that? 

CM (LtCol As an f f i c e r  of course we are 
information that is coming in, the 
reports, and that's what I refer to as 

self-study. 

DC (LCDR Swift]: So you are basing that primarily on the 
intelligence reports that you received? 

CM (LtCol Correct. 

DC [LCDR Swift): You didn't do additional st'~dy by reading books? 

CM (LtCol Yes. 

DC (LCDR Swift): Is that the same as Taliban and Islamic 
fundamentalism? 

CM (LtCol Correct 

DC (LCDR Swift): You indicated that you've seen some media 
coverage on military commission proceedings. Can you 
elaborate? 

CM (LtCol Just that they were forming the commissions in 
Guantanamo Bay and it would be the first time since 
World War 11. 

DC (LCDR Swift): Do you remember where you received that from? 

CM (LtCol CNN and Fox most likely. 

DC (LCDR Swift) : As an o f f i c e r  when you pre ared 
briefs -- and you prepared briefs for use by 
is that correct, sir? 

CM (LtCol Yes, I have. 

DC (LCDR Swift): You have during your career? 

CM (LtCol Yes. 

DC (LCDR Swift): You are required to put faith in the sources and 
naterial that's being provided to you; is that correct, 
sir? 

CM (LtCol That's correct -- well, and you have to weiqh 



the evidence 

DC (LCDR Swift): Are you more -- because of your experience is it 
:",r to say that y ou are more inclined toward believing 

that's been put together by a 
competent intelligence officer? 

CM (LtCol Just depends on the information. 

DC (I.,CDR Swift) : In addition to your tour in have 
operational roles in 

DC (LCDR Swift): Were you -- without again -- if it requires us 
go into classified let me know. What exactly did you do 
as that liaison officer? 

CM (LtCol We would have to discuss that elsewhere. 

DC (LCDR Swift): Classified information, okay. 

The rest of my questions are going to go into the same 
area and we will need to do this in closed session. 

P ( C D R  Nothing additional, sir. 

PO: Sir, would you lease return to the deliberation room and 
ask Colonel to come in. 

Let the record reflect that Colonel -has entered 
the courtroom and has left the courtroom. 
I have provided Colonel a copy of his 
questionnaire. Trial? 

Thank you, sir. Good afternoon, Lieutenant Colonel 
(CDR - 

CM (1,tCol Good afternoon 

? (CDR I would like to address your questionnaire. 
Particularly, I want to focus on Questions 15 through 
18. You expressed concern about the safety for your 
family as a result of your service on this commission 
Are there any specific concerns that you have? 



CM ( L t C o l  No, t h e r e  are no  s p e c i f i c s .  I t  i s  a l l  
g e n e r a l i z e d  comments a b o u t  t h e  c o n c e r n  and  s a f e t y  o f  my 
f a m i l y .  

P ( C D R  Do you f e e l  ;ha t  you can,  a s  h a r d  a s  i t  may b e ,  p u t  
a s l d e  t h o s e  c o n c e r n s  and g i v e  t h i s  commission your  
u n d i v i d e d  a t t e n t i o n  and p r o v i d e  t h e  f a i r  t r i a l  if c a l l e d  
upon t o  d o  s o ?  

CM (LtCo1 I f  c a l l e d  upon t o  do s o ,  y e s ,  s i r ,  I can .  

P ( C D R  And f o r  p u r p o s e s  of my q u e s t i o n i n g ,  I u n d e r s t a n d  
you a r e  a n  a l t e r n a t e  a t  t h i s  p o i n t ,  b u t  I w i l l  couch my 
q : ~ e s t i o n s  a s  i f  you a r e  s e l e c t e d  t o  s i t .  

CM (L tCol  Unders tood.  

P (CDR A s  a v o t i n g  member, you p u t  i n  your q u e s t i o n n a i r e  
t h a t  t h e  e v e n t s  of  9 /11  i n  g e n e r a l  a r o u s e d  s t r o n g  
emot ions  a s  t h e y  have i n  most Americans.  Do any of  
t h o s e  emot ions  impact  your a b i l i t y  t o  judge  t h i s  
p a r t i c u l a r  accused?  

CM :LtCol No, s i r ,  t h e y  d o  r o t .  

P (cDR Would you a g r e e  t h a t  a c y  e m o t i o n a l  r e s p o n s e  s h o u l d  
not  sway your judgment i n  a s s e s s i n g  t h e  f a c t s  and law i n  
t h i s  c a s e ?  

CM ( L t C o l  Very much s o ,  s i r ,  t h e y  must s t a y  o u t .  

P ( C D R  On your  q u e s t i o n n a i r e  you p u t  t h a t ,  a s  of r i g h t  
now, you d o n ' t  f e e l  i n f l u e n c e d  by t h e  h i g h  media 
i n t e r e s t  i n  t h i s  c a s e ,  b u t  t h a t  p o s s i b l y  you r i g h t .  
Could you e x p l a i n  t o  u s  what you f o r e s e e  might  o c c u r  i n  
t h e  f u t u r e ?  

CM (L tCol  What I b e l i e v e  i s  t h a t  p o s s i b l y  i f  i t  comes 
v e r y  h i g h  media and a t t e n t i o n  t h a t  t h e y  w i l l  f i n d  o u t  
t h a t  where I l i v e ,  t h i n g s  l i k e  t h a t .  And t h e  p r e s s  w i l l  
b e  b o t h e r i n g  my f a m i l y ,  my mysel f  when w e  a r e  n o t  i n  
t h e s e  p r o c e e d i n g s  and t h a t  i s  how I s e e  t h e  media c o u l d  
p o s s i b l y  a f f e c t  m e .  

P ( C D R  W i l l  you b e  a b l e  t o  set a s i d e  t h a t  concern  and 
conduct  b u s i n e s s  and  p r o v i d e  a  f a i r  t r i a l  w h i l e  i n  t h i s  
cour t room? 



CM (LtCol Yes, sir, I can. 

P ( C D R  You also put in your questionnaire that you desire 
to seek justice for those who have perished at the hands 
of terrorists. 

CM ( L t C o l  That is part of the emotional response that 1 
had. That probably goes with how I feel, strong 
emotionally towards this case. Understanding that what 
I said in my prior answer that I will take the emotion 
out of that, but I want to be forthright in my 
questionnaire in how I responded. 

P (CDR And in seeking justice, do you understand that 
involved in seeking justice is ensuring a fair trial and 
holding us to our obligation to prove this case beyond a 
reasonable doubt? 

CM (LtCol That is exactly part of my answer, slr. I 
think that it is on both sides that this must have an 
end state at some point in time and I think justice has 
to be served for all individuals involved. 

P (CDR On your questionnaire in Question 45, you indicated 
you have read media reports about conditions of 
detention in Afghanistan and Guantanamo. Roughly, how 
many articles have you seen on this subject? 

CM (LtCol I would probably say two to three, sir. 

P ( C D R  Did you come across them just as the normal reading 
of the paper or watching TV or did you specifically seek 
them out? 

CM ( L t c o l  No, I came across them just by strictly 
accident, sir. 

P (CDR Have you ever personally visited any of the 
detention facilities in Afghanistan or here at GTMO? 

CM (LtCol No, sir, I have not 

P ( C D R  Do you have any way as you sit here right ncw to 
judge the accuracy of these articles that you may have 
read? 

CM (LtCol No. 
articles, sir. 

I have no basis for the judge of those 



P (CDR And y0.d understand that your basis to judge these 
type of items is based on what you will see presented 
before this commission? 

CM (LtCol That is correct, I anderstand that. 

PO: Could counsel and Colonel p l e a s e  let a little time 
elapse between questions and answers, please? 

P (CDR Yes, sir. In looking at Question 4 7 ,  you say that 
at least at some point you express an opinion that at 
least some detainees at Guantanamo Bay are terrorists. 
Do you recall when or the context of expressing that 
opinion? 

CM ( L t C o l  No, I do not recall the premise of that. I 
thlnk the most influential piece I saw was from 2 0 / 2 0 ,  
but I may not be right about that. 

P (CDR Is that what the opinion was based on a 2 0 / 2 0  -- 
CM (LtCol Yes, and that opinion at the time. 

P ( C D R  When you made that statement were you referring to 
any particular detainee? 

CM [l.tCol No, sir. That was just CI qencral statement. 

part 
that had nothing 
.ar accused? 

to do with the status of this 

CM (:.tcol No, sir 

P (CDR No further questions, sir. 

DC (LCDR Swift): I must confess, Colonel, on Question 18 I really 
didn't understand your answer. So, I am going to ask 
the question again. Do you believe that your 
participation in these proceedings will have any effect 
on you? Any affect on how you are viewed or perceived 
either in your personal or professional life? 

CM ( L t C o l  What that means is if -- I will try to slow 
down some. 

DC (LCDR Swift) : Thank yoc, sir. 

CM ( L t C o l  What I meant by that is it comes out as a 



negative react-ion in the United States, knowing that I 
was part of these commissions. I may be perceived 
negatively also based on the way the question was worded 
to me at the time. 

DC (LCDR Swift): Let get more specific then. What would a 
negative reaction be in the United States? Can use -- 
is that to a finding of not guilty, a negative, or angry 
reaction or to the proceedings themselves? 

CM ( L t C o l  To the proceedings themselves, more in general 
to me. 

DC (LCDR Swift): Are you concerned at all professionally about 
how being a member of this panel can affect you? 

CM (LtCol No, sir, I do not. 

DC (LCDR Swift): In Question 41, you did answer to the events of 
9/11 has made you very angry. And it is important that 
we be forthright and I certainly understand that you 
will do your absolute best to divorce emotion, but you 
do have strong emotions, don't you? 

CM (LtCol Yes, I do have strong emotions, sir. 

DC (LCDR Swift): You indicated that you knew you had professional 
friends in the Pentagon and you wrote down two names and 
I don't think it is relevant to put their names down. 
Were they killed, injured, or were just there? 

CM (LtCol They were just there, sir. 

DC (LCDR Swift): Did you talk to them about what happened? 

CM ( L t C o l  No, I had never talked to either one of those 
about that. 

DC (LCDR Swift): You indicated in Question 42 that you believed 
that if your identity or membership in this commission 
is exposed or broadcast to the public that you believe 
that they will seek me out, seek me and ny family out 
for revenqe. First of all, who is they? 

CM ( L t C o l  Terrorist orqanizations, sir 

DC (LCDR Swift): Do you believe they will do that whether you 
find Mr. Hamdan guilty or not guilty. Does it matter 



what you f i n d  i f  you p a r t i c i p a t e ?  

CM ( L t C o l  I t h i n k  my p a r t i c i p a t i o n  a l o n e  would b e  t h e  
r e a s o n ,  s i r .  

DC (LCDR S w i f t ) :  Is  t h i s  a  s t r o n g  f e e l i n g  o r  -- w e l l  you s t a t e d  
i t  a s  a s t r o n g  f e e l i n g .  Do you s t i l l  s t a n d  by t h a t ?  

CM ( L t C o l  Yes, it i s  a  s t r o n g  a p p r e h e n s i o n  t o  b e t t e r  
d e s c r i b e  i t  f o r  you, s i r .  

DC (LCDR S w i f t ) :  You i n d i c a t e d  on Q u e s t i o n  4 4  t h a t  you have  done 
s e l f - s t u d y  r e g a r d i n g  a 1  Q a i d a  on t h e  I n t e r n e t .  Can you 
b r i e f l y  d e s c r i b e  what s i tes  you have  gone t o  and how 
much t i m e  you have s p e n t  on them. 

CM lLtCol Numerous sites I have gone t o ,  whatever  I 
c o u l d  f i n d  on t h e  s e a r c h .  The C l a s s  of C i v i l i z a t i o n s  
w a s  p r o b a b l y  t h e  b e s t  book I have r e a d .  I j u s t  wanted 
t o  u n d e r s t a n d .  

PO: I s t a t e  f o r  t h e  r e c o r d ,  once  a g a i n ,  t h a t  when I make 
m o t i o n s  t o w a r d s  c o u n s e l  o r  a  member I am n o t  do ing  
a n y t h i n g  o t h e r  t h a n  t r y i n g  t o  keep them t o  speak  s l o w l y  
s o  t h a t  t h e  t r a n s l a t o r s  c a n  t r a n s l a t e .  I a p o l o g i z e  f o r  
i n t e r r u p t i n g .  

CM ( L t C o l  I ' m  s o r r y .  I ' l l  s low down. S i r ,  t o  g e t  back 
t o  your  q u e s t i o n  I want t o  u n d e r s t a n d  b o t h  s i d e s  how 
Islamic,  a l s o  Uni ted  S t a t e s ,  a l s o  t h e  T a l i b a n  what t h e i r  
v a l u e s  were,  what t h e y  wanted,  t h e i r  g o a l s ,  t h i n g s  l l k e  
t h i s .  I wanted an  u n d e r s t a n d i n g .  I t h i n k  I c a n  b e t t e r  
my l i f e ,  know t h e  r e a s o n s  of  t h e  t h i n g s  t h a t  have 
happened.  

DC (LCDR S w i f t ) :  How much t i m e  d i d  you spend c n  t h a t ?  

CM (L tCol  T h a t  is d i f f i c u l t  t o  s a y .  I w o u l d n ' t  s a y  I 
was o b s e s s e d ,  b u t  I have p r o b a b l y  s p e n t  p r o b a b l y  a  
m o n t h ' s  of r e s e a r c h .  

DC (LCDR S w i f t ) :  A month? 

CM (LtCol  Yes. And t h a t ' s  o v e r  f o u r  t o  f i v e  y e a r s .  

DC (LCDR S w i f t ) :  Over f o u r  t o  f i v e  y e a r s .  So you began t h i s  
s t u d y  b e f o r e  9 /11? 



CM (LtCol No, sir. Only the book Class of Cjv~lizations 
was before. 

DC (LCDR Swift): In Islamic fundamentalism you indicated 
self-study, but you also indicated S-2 briefings, were 
those classified? 

CM (LtCol Yes, sir, they were. 

DC (LCDR Swift): Then we will discuss those briefings in closed 
session. 

CM (LtCol Yes, sir. 

DC (LCDR Swift): You also indicated that you had seen news media 
on the military commissions. Do you recall what the 
sources of that media was? Was it paper or was it 
television broadcasts? 

CM ( ~ t ~ o l '  It was on the internet. Every morning I would 
check the internet and it would say the military 
commissions were forming and that is all I saw on that. 

DC (LCDR Swift): Do you -- well the Department of Defense has 
several websites, do you use them? 

CM (LtCo? No, sir, I did not. 

DC (LCDR Swift): They also have the early bird. Is that where 
you saw these? 

CM (LtCol Yes, sir, that is where I saw those. 

DC (LCDR Swift): And so did you go ahead and click on the article 
and read the entire article or just read the banner so 
to speak? 

CM (LtCol I would click on the article. I probably 
would read a few lines that interest me in the beqinninq 
and then delete it. I think there was only one aiticle- 
that I ever read. 

DC (LCDR Swift): Now, you realize that you met me at the time 
that you filled this questionnaire out. Do you recali 
whether I happened to be in that article? I was in 
several. 

CM ILtCol No, I do not remember your name until today, 



sir. 

DC (LCDR Swift): Now, on your opinion in 47 you indicated that, 
yes, you believed that the persons in Guantanamo Bay 
were terrorists; is that correct? 

CM ( L t C o l  At one time, yes, because it asked if I ever 
expressed an opinion. 

DC (LCDR Swift): But you don't recall who you expressed it to? 

CM ( L t C o l  No, I do not, sir. And like I said before, 
sir, it was a very general statement and a general 
conversation. 

DC (LCDR Swift): Then you answered B and said that detainees at. 
Guantanamo are guilty of any criminal offense and you 
answered that, no. 

CM ( L t C o l  Right. As we go to the underlying question, 
have I ever expressed an opinion and it is like when I 
gct to whether- the detainee was guilty of any criminal 
charges, what I was trying to say is I don't know. So I 
said no. I didn't express the opinion either way. 

DC (LCDR Swift): I understand. You don't associate then a 
terrcrist and a criminal? 

CM (LtCol That's what I am saying, sir. 

DC (LCDR SwiEt): So you saw those to be two separate things? 

CM ( L t C o l  That's correct. I take the word guilty as a 
due process, sir, someone who would have to go through a 
due process and then a determination of guilty or not 
guilty, sir. 

DC (LCDR Swift): Was the 20/20 special that you watched critical 
of Guantanamo Bay or generally supportive of it; or was 
it simply information? 

CM ( L t C c l  It was more information. 

DC (LCDR Swift): How did you feel when you watched it? 

CM (LtCol How did I feel? I feel that -- I felt it 
was -- it is like it has been a long time. That's what 
1 remember, it has been a long time that they have been 



down h e r e  and  s o  when i s  t h i s  due p r o c e s s  g o i n g  t o  
happen.  I remember t h a t .  

DC (LCDR S w i f t ) :  You answered 52 ,  which b a s i c a l l y  was you 
b e l i e v e d  members of t h e  Uni ted  S t a t e s  a r e  o b l i g a t e d  t o  
a b i d e  by t h e  Geneva Conven t ion  d u r i n g  armed c o n f l i c t .  
You i n d i c a t e d  t h a t  y o u ' r e  n o t  s u r e  a b o u t  t h a t .  

CM ( L t C o l  I t  was a  q u e s t i o n  a t  t h e  t i m e  t h a t  I was n o t  
s u r e  a b o u t ,  a t  l e a s t  n o t  q u i t e  s u r e .  

DC (LCDR S w i f t ) :  Okay. Do you know what t h e  Geneva Convent ion i s  
t h e n ?  

CM (LtCo1 Not s p e c i f i c a l l y ,  no.  T h a t ' s  b e i n g  h o n e s t  and 
I wanted t o  rev iew it b e f o r e  I c o u l d  f o r m u l a t e  an  
o p i n i o n  b e f o r e  t h a t  q u e s t i o n ,  s i r .  What I was t r y i n g  t o  
d o  was, I know it i s  v e r y  s p e c i f i c  and t h e r e  i s  t h r e e  
d i f f e r e n t  art icles,  I wanted t o  p u t  n o t  s u r e  b e c a u s e  I 
c o u l d n ' t  s p e c i f i c a l l y  s a y  y e s  and f o r m u l a t e  an  o p i n i o n  
and g i v e  a  f u l l  answer t o  t h a t  q u e s t i o n .  

DC (LCDR S w i f t ) :  A c t u a l l y  t h e r e  a r e  f o u r  a r t i c l e s ,  s i r ,  b u t  
t h a t ' s  f i n e .  Is it f a i r  t o  s a y  t h a t  you would b e  
w i l l i n g  t o  l i s t e n  t o  b o t h  c o u n s e l ' s  a rguments  r e g a r d i n g  
i t s  a p p l i c a t i o n  t o  t h e s e  p r o c e e d i n g s ?  

CM (LtCol  Yes, s i r .  

DC ( L C D R  S w i f t )  : I d o n ' t  have any f u r t h e r  q u e s t i o n s .  

PO: T r i a l ?  

DC (LCDR S w i f t ) :  I n  open s e s s i o n ,  s i r .  

P ( C D R  Nothing f u r t h e r ,  s i r .  

PO: Thank you, C o l o n e l  I f  you w i l l  r e t n r n  t o  t h e  
d e l i b e r a t i o n  room. 

CM (L tCol  Yes, s i r  

PO: L e t  t h e  r e c o r d  r e f l e c t  t h a t  C o l o n e l h a s  l e f t  t h e  
d e l l b e r a t i o n  room. Okay, who do you want back  f o r  
c l a s s i f i e d ,  t r i a l ?  C losed ,  e x c u s e  m e  -- I a p o l o g i z e ,  
f o r  c l o s e d .  No one?  

P ( C D R  NO one ,  s i r .  



PO: Okay. 

DC (LCDR Swift): I need a moment to consult. 

PO : That's fine. 

DC (LCDR Swift): In reviewing my notes, I believe all of the 
menbers indicated at least one area that required 
classified information, sir. 

PO: Realizing that I can't hold you to this and you can't -- 
it is hard for you. How long do you think your combined 
questioning will take? I mean seriously, thirty 
minutes? 

DC (LCDR Swift): I doubt that seriously, sir. 

PO: An hour? 

DC (LCDR Swift): For each one or -- 

PO: No, for all five of them. 

CC (LCDR Swift): For a11 five of them, sir? 

PO: Yeah? 

course I haven't been any classified 
information regarding that. So it is impossible to 
estimate, sir. The rest of them, they are going to be 
fairly short. Those -- but specifically Colonel -- 

PO: Okay. That's all right 

3C (LCDR Swift) : Colonel and -- 
PO: For those who are interested, 1 do not anticipate holding 

the next open session until 1730. 

DC ILCDR Swift): Yes, sir. I would like to enter argument and 
make a request regarding whether my client will be 
present. I understand the rest of the public will not, 
but I would like to talk about my client being present 
for the next session. 



PO: Okay. Go on? 

DC (LCDR Swift): I understand under the security policy that one 
must go to the originating authority to classify the 
material to determine whether it be released to my 
client. I request that a summation be prepared of each 
of these persons where they believe they are going to 
talk and that we go to such a classifying authority to 
see if my client will be present. Nothing is more 
fundamental in my client's faith in the process -- in 
fact faith in the process that believes that he has full 
and fair members who are able to hear his case without 
any other prejudice to exclude him at that point without 
even trying to include him is not in keeping with the 
full and fair trial as dictated by the President, sir. 

P (CDR Yes, sir. Lieutenant Commander Swift himself had 
said repeatedly he is going to get into classified 
information. This is a nondiscretionary call. We are 
going to talk about classified information and the 
accused does not have the clearance to be exposed to 
that information. Now, it is true that potentially when 
we are done this information can be reviewed and 
summaries, redacted portions can be provided; but as of 
right now to ask someone to make a call that we can 
expose the accused to this information without knowing 
what the information is, that's just not feasible, sir. 

PO: Your request is denied, Commander Swift. How long is that 
going to take you to be ready to start the closed 
session, clear the courtroom, and do the things? 

P (CDR Twenty minutes, sir. 

PO: We will start at 1535. The court is in recess. 

The Commission Hearing recessed at 1524, 24 August 2004. 
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The Commission H e a r i n g  opened a t  1733, 24 A u g u s t  2 0 0 4 .  

PO: Be seated. Let the record reflect that all parties 
present when the court recessed are again present. The 
members other than myself are not present. The 
proceedings from the time 1 walked in are no longer 
under seal. 

P (CDR Yes, sir. 

PO: Defense? 

DC (LCDR Swift) : That's correct, sir. 

P (CDR Yes, sir. 

DC (LCDR Swift): Yes, sir 

PO: Okay. Trial, challenges? 

P (CDR We have no challenges, sir. 

PO: Okay. Defense? 

DC (LCDR Swift): We have four challenges, sir. 

PO: Okay. 

CC: to start based on the o en session challenges, 
o n i  and Colonel 9 

PO: Okay. The only challenges -- I have already covered all 
the closed session challenges. 

DC (LCDK Swift): Yes, sir. 

PO: Okay. Good. 



DC (1,CDR Swift) : Colonel a s  you just indicated, I 
previously entered a challenge regarding the information 
in the closed session. In the open session I'd like to 
challenge Colonel based on good cause on 
appearance, that is Military Commission Instruction 
Number 8 permits the removal of members for good cause. 
Good cause can be the members inability to sit, that we 
discussed earlier, and the appearance of unfairness of a 
member's ability to sit. 

good cause shown.- It's important that these proceedings 
not only be fair but they appear fair to the world, and 
the continuation of both of these members does not meet 
that test. 

AS to Colonel L 
challenge Colonel 
Trade Center two weeks aft :er the attack. Records 
document the state that it was in. Persons that he had 
in command responsibility were involved in the rescue 
effort and were -- he went to the funeral. If we move 
to sentencing -- that is an important, if -- we fully 
expect the prosecution to put on evidence of the impact 
on victims. That impact will be particular for Colonel 
b e c a u s e  he has personal experience with those 
victims. It won't be a detached evaluation for him. It 
will be the memories of 9/11. It will be memories of 
the funeral that he attended. While I am sure that he 
intends good intent to keep an open mind, to try and 
consider all ranges, this experience makes him 



unsuitable for this panel 

Finally, we challen e Lieutenant Colonel B 
Lieutenant Colonel b v e r y  candidly said that he has 
very strong emotions, that he is very anqry. He did s a v  
that he understood that he should accept-those emotions; 
but when asked again he said , I have very strong 
emotions. also, colonel Is has indicated that he 
has a real and present apprehension that he will be 
harmed, or his family will be harmed by his 
participation. He cer~ainly said, I know my duty. I'm 
a soldier, I should do my duty. But with that type of 
apprehension sitting, with his very strong feelings, 
both in the merits and at sentencing, he's not an 
appropriate person to sit on this panel. And, again, we 
believe that good cause exists for his removal based on 
his strong personal beliefs, and a real apprehension, 
not a speculative one, a real apprehension that he has 
in his participation. 

Thank you. Well, I'll address it at the end of it. I 
am sure that Commander h a s  rebuttal. 

PO: Go on, Commander m 
P ( C D R  Thank you, sir. Sir, the prosecution will address 

these in order of rank and seniority. We will begin 
with Colonel - 
the course of his 28 years, he has known of his fellow 
Marines to pass away. He told us all that this is 
something he is accustomed to, that he may not get used 
to it, but that he is treating this death no different 
than the deaths of those other w h o  have 
perished. He stated he has no ~ndlvidual knowledge of 
this accused. He stated that he will judge this case 
based on the evidence presented in this courtroom. We 
oppose the defense's challenge for cause. 



Those d e c i s i o n s  were made e l s e w h e r e ,  and he  w a s  n o t  i n  a  
p o s i t i o n  t o  q u e s t i o n  t h o s e  d e c i s i o n s  I n  h i s  l i m i t e d  
c a p a c i t y  o f  b e i n g  a  I h e  had no 
knowledge of  t h i s  a c c u s e d ;  h e  had  no knowledge o f  t h i s  
a c c u s e d ' s  t r a n s f e r ;  h e  had no  knowledge o f  t h e  f a c t s  
s u r r o u n d i n g  t h i s  a c c u s e d ' s  c a  t u r e  Once t h i s  a c c u s e d  
a r r i v e s  a t  Guantanarno, d . )  He 
h a s  no  i n t e r a c t i o n  w i t h  what i s  q o i n a  on i n  Guantanamo. 
Whi le  h e  knows t h a t  a  j o i n t  t a s k - f o r c e  i s  e s t a b l i s h e d  i n  
Guantanamo, he  i s  n o t  e v e n  aware of t h e  u n i t s  t h a t  make 
up t h a t  j o i n t  t a s k  f o r c e .  W e  oppose  t h e  d e f e n s e  
c h a l l e n g e  t o  C o l o n e l  m 

c a p t u r e d ,  and  h e  has a g r e e d  t o  judge  t h i s  c a s e  b a s e d  on 
t h e  e v i d e n c e  t h a t ' s  been  p r e s e n t e d .  T h e r e ' s  s i m p l y  no 
b a s i s  t o  c h a l l e n q e  L i e u t e n a n t  Colonel- 

With r e s p e c t  t o  L i e u t e n a n t  C o l o n e l  h e  was 
o b v i o u s l y  d e e p l y  impacted by t h e  e v e n t s  of  9/11, a s  many 
Americans were .  T h i s  is  n o t  n e c e s s a r i l y  an  u n r e a s o n a b l e  
r e a c t i o n  t o  what o c c u r r e d  t h a t  would r e q u i r e  his 
d i s q u a l i f i c a t i o n .  

Thank you,  s i r .  

DC (LCDR S w i f t ) :  To a d d r e s s ,  b r i e f l y ,  i n  c o u n t e r ,  Commander= 
d i d  n o t  a d d r e s s  i n  e i t h e r  of h i s  a rguments  what I 
a d d r e s s e d  h e r e ,  and t h a t  i s  t h e  a p p e a r a n c e .  Nothrng 
t h a t  he s a i d  t o o k  away a n y  of  t h e  a p p e a r a n c e  o f  any 
m i l i t a r y  t r i b u n a l  -- e s p e c i a l l y  b o t h  forms o f  l u s t i c e .  
a r e  concerned  ~ o t h  when -- a r e  t h e y  a d m i n i s t e r i n g  
j u s t i c e  and  d o e s  i t  a p p e a r  t h a t  t h e y  a r e  
a d m i n i s t e r i n g  -- a p p e a r  t h a t  t h e y  a r e  n e t i n g  o u t ,  
a d m i n i s t e r i n g  j u s t i c e .  

A t  a  m i l i t a r y  conunission one h a s  t o  be p a r t i c u l a r l y  
c a r e f u l  t h a t  what y o u ' r e  met ing  o u t  i s  n o t  v i c t o r ' s  
j u s t i c e .  By p l a c i n g  a n  i n t e l l i g e n c e  o f f i c e r ,  by p l a c i n g  
a  p e r s o n  who was i n  c h a r g e  of t h e  d e t a i n e e s ,  by  p l a c i n g  
a p e r s o n  who had c l o s e  r e l a t i o n s h i p  w i t h  a v i c t i m ,  who 
went t o  t h e  f u n e r a l ,  went t o  t h e  s i t e ,  a n d  p l a c i n g  
someone who t o  t h i s  day says  that.  h e  i s  v e r y  angry  and  
h a s  a  r e a l  a p p r e h e n s i o n  on t h i s  p a n e l ,  we a p p e a r  t o  be 
m e t i n g  o u t  v i c t o r ' s  j u s t i c e .  Thank you, s i r .  



eo: Okay. Yes, go on.  

DC (LCGR S w i f t ) :  I would a l s o  l i k e  t o  b e  h e a r d  on t h e  q u e s t i o n  of 
abeyance a f t e r  you 've  -- 

PO: Okay. I ' v e  c o n s i d e r e d  your  c h a l l e n g e s ,  a n d  I a m  qo inq  t o  
fo rward  a  t r a n s c r i p t  o f  t h e  v o i r  d i r e ,  t h e  members 
q u e s t i o n n a i r e s  f o r  C o l o n e l s  m -- B 
L i e u t e n a n t  c o l o n e l  a n d  L i e u t e n a n t  
t o  M r .  A l t e n b u r a .  t h e  a ~ ~ o i n t i n a  a u t h o r i t v .  f o r  h i s  

d .  

a c t i o n .  I of fe;' c o u n s e i '  f o r  b o t h  s i d e s ,  s i n c e  y o u ' r e  
a p p a r e n t l y  u s i n g  a  d i f f e r e n t  s t a n d a r d  f o r  c h a l l e n g e ,  
r e f e r r i n g  p e r h a p s  t o  t h e  m i l i t a r y  j u s t i c e  s t a n d a r d  under  
RCM 9 1 2 ( N ) ,  an  o p p o r t u n i t y  t o  send  up w i t h  t h a t  m a t t e r  
any o t h e r  m a t t e r s  you want;  s p e c i f i c a l l y ,  i f  you wish t o  
f o c u s  on what t h e  s t a n d a r d  f o r  c h a l l e f a e  s h o u l d  b e .  
T o d a y t i s  t h e  wha tever  i t  i s  -- t h e  2 4  . By Tuesday,  
t h e  7 . p r o v i d e  oppos ing  c o u n s e l  a n y t h i n g  you want t o  
s e n d  s o  t h e y  c a n  c p m e n t  on it  and t h e n  g e t  i t  t o  m e  
by -- would t h e  10 g i v e  you enough t i m e ?  

P ( C D R  Y e s ,  s i r .  

DC (LCDR S w i f t )  : Yes, s i r  

PO: Give it t o  me by t h e  l o t h  and  I w i l l  -- w e  g o t  t o  g e t  t h e  
r e c o r d  t r a n s c r i b e d  and a l l  t h a t  anyway. T w i l l  g e t  i t  
t o  M r .  A l t e n b u r g  t o  see what h e  wants  t o  d o .  

Okay. Now, I have  t h e  a u t h o r i t y  t o  e i t h e r  a b a t e  o r  n o t  
a b a t e ,  and you want t o  be h e a r d ,  Commander S w i f t ?  

DC (LCDR S w i f t ) :  Yes,I d o ,  s i r .  S i r ,  I ' v e  e n t e r e d  c h a l l e n g e s  f o r  
c a u s e  on f i v e  members a t  t h i s  p o i n t ,  i n c l u d i n g  y o u r s e l f .  
I t ' s  o u r  p o s i t i o n  t h a t  t o  g o  f u r t h e r  w i t h  m o t i o n s  w i t h  
s o  many c h a l l e n g e s  where an  a l t e r n a t e  c o u l d  n o t  even s i t  
i n ,  i f  more t h a n  two a r e  g r a n t e d ,  t h a t  w e  would need  t o  
b r i n g  i n  more members. 

PO: I f  more t h a n  two are  g r a n t e d ?  I f  t h r e e  a r e  g r a n t e d .  

DC (LcDR S w i f t ) :  Yes, s i r .  

PO: .SE t h r e e  a r e  g r a n t e d  w e  have  t h r e e  members l e f t ;  r i g h t ' ?  

DC (LCDR S w i f t )  : Y e s ,  s i r .  

PO: That  i s  a l l  we need;  r i g h t ?  



DC (LCDR Swift): Yes, sir. Excuse me, if four of those -- 

PO: Okay. We've got five challenges, and you want an 
50 percent success rate? 

DC (LCDR Swift) : Well, in this sense, and I would point out, sir', 
what you're saying is that in the consideration of this, 
in the consideration of the motions, you're going to 
have necessary discussion by members, and input, notes, 
hearing all of that will involve persons who may not be 
here when all of the challenges are done again. 
Gestured that we have another motion to date following 
the continuance, that we go through arraignment at this 
point and enter pleas, but that motions be deferred 
after that point when we have an answer on these 
continuances -- or, excuse me, on these challenges. 

P (CDR Sir, first of:, to state the obvious, we do not 
believe that the defense will be successful in their 
challenges. Even if they meet a moderate amount of 
success, it will not impact our ability to have a quorum 
and go forward. Even if they had the potential success 
that they may be banking on, there are mechanisms within 
the system to take care of that if so required. Other 
new members can be brought up to speed, and that's in 
our system. 

PO: Okay. Yy question though is, what does it hurt you? 
Okay. Before we get to the question of abeyance, which 
I'm sure you'll bring me back to, we've got some matters 
involving notices of motion, and we only have two 
motions that either side is ready to talk about anyway; 
right? 

P (CDR We have two motions, well actually, three, sir. 
One brought by the prosecution. 

PO: Protective order? 

P (CDR Yes, sir. 

PO: Okay. That is in chambers. 

DC (LCDR Swift): I see that as off line, sir 

PO: Well it's not off line. 

3 C  (LCDR Swift) : In chambers. 



PO: Okay. What I'm askinq you is, what does it hurt vou -- 
meaning the government I- if you've already done all the 
work? And I can look at Captain -and he's ready 
to stand up and argue right now. So what does it hurt 
you if I say fine, we'll-wait and see whether these 
challenges are granted or not. Do you lose anything by 
not having those two motions 'heard tonight? 

P [ C D K  Is it imperative that those two motions get heard 
tonight? 

PO: Do you lose something, Commander - 
P (CDR Just from a practical standpoint, we lose 

logistics. It may be difficult to get us together as a 
group again, and we don't know the timing. I alss don't 
know what timing you're proposing for when we can get 
together again. I don't know the individual members' 
schedules. If you're telling me that it's two months 
down the line before we are able to regroup, then I 
would say the entire system is prejudiced because 
that's -- we need to keep this moving forward. 

We have a December llth trial date proposed by the 
defense that we've agreed to. If we're going to keep 
that schedule, then we need to begin resolvicg the 
issues that we can. Sir, what it comes down to is a 
determination by you in making this decision as to 
whether you think that there is a reasonable probability 
that we're going to drop below quorum. Our position is, 
actually, that is just not there. We don't think that 
is a reliable process. 

PO: Okay. Let me ask you, Commander Swift: You have two 
motions? 

DC (LCDR Swift) : Yes, sir. 

PO: DO those motions have any evidentiary matters attached 
thereto that the members have to hear evidence on? I 
haven't heard any notice of witnesses or anything for 
tonight. 

DC (LCDR Swift): For tonight, n3, sir. 

PO: Well, you've got two motions. 

DC (LCDR Swift): Yes, sir. 



PO: Do you have to have evidence for those? 

DC (LCDR Swift) : No, I don't believe so, sir. 

PO: No, this is a -- 
DC (LCDR Swift): May I have a moment, sir? 

PO: Yeah. 

DC (LCDR Swift): No, we don't need that. 

PO: You're telling me that you will not need any evidence for 
these motions, period? 

DC (LCDR Swift): Beyond what's already been furnished as 
attachments, sir. 

PO: Okay. Thank you. 

DC (LCDR Swift): Sir, I'd like to address Commander - 
logistics issue. 

PO: Okay 

DC (LCDR Swift): Yes, sir. We also have noticed seven other 
motions that have to be,developed and argued. Obviously 
we're a11 going to have to get back together again. I 
would have no objection during the continuance to 
furnish to the motion to all of the members, to allow 
them to read it, to have that period of time when they 
get back, and some of them may well become over the 
status review area. It is quite possible they might 
have one, although in the meantime he is scheduled for 3 
December, it could be moved up. I don't know. That 
would change our posture at this point. 

PO: Thank you, Commander Swift. 

DC (LCDR Swift): So what I would -- 
PO: Thank you, Commander Swift 

P (CDR Sir, the only other issue I would bring up is since 
Commander Swift brought up his notice of motions, some 
of those notice of motions are his own motions for a 
speedy trial. So when you ask if there's anything that 
impacts us, that prejudices us, the defense has said 



that they want a speedy trial, so it seems tough to 
coordinate those two items. 

PO: There's never been a requirement that an attorney argue 
only one of 63 points of view, and I'm not being 
sarcastic, that is the way it goes. I believe that this 
is now a matter of record that he wants a continuance, 
and that can obviously be brought to whoever is going to 
make a decision, if a decision is going to be made. 
You're requesting a continuance on those motions solely: 
right? That's it? 

DC (LCDR Swift) : Yes, sir. On those motions, yes, sir. 

PO: Okay. Well, there's a difference -- there's a difference 
between proceeding -- holding the proceedings in 
abeyance and the continuance. You're requesting a 
continuance on those motions? 

DC (LCDR Swift): Yes, sir. 

PO: Thank you. Okay. Please call the members 

The members entered the hearing room. 

PO: Please be seated. The commission will come to order. Let 
the record reflect that all members are present and all 
other parties present are still in the courtroom. 

Members, I have received challenges for cause against 
various members. I am going to forward the transcript 
of the challenges of the voir dire, each member's 
questionnaire, which includes mine, the challenges made 
by counsel, the opposition by opposing counsel, and the 
various talk that went on about it to the appointing 
authority for his decision under MCI. I am not going to 
hold the proceedings in abeyance. In other words, we're 
going to continue on; however, we are going to get to a 
point where we have a continuance. Any question on what 
I just said? 

Apparently not. 

Okay. Members, I'm now going to give you some 
instructions on the procedures we're going to be using. 
Each of you received earlier some preliminary 
administrative-type instructions which are now being 
marked as the next review exhibit in order, 10. If you 



think there is a conflict between the instructions that 
you got previously, and the ones I'm about to give you ,  
the ones you get now control. 

Either side have any objection to the instructions -- 
the preliminary ones that have just been marked? 

P (CDR NO, sir. 

DC (LCDR Swift): No, sir. 

PO : I Qgve been appoin ed as the presiding office:. On the 
24  -- on the ?3r' you were given the President's 
military order, the military commission orders, DoD 
Directive 5105.7, and Military Commission Instructions, 
except instruction Number €3. Those references will 
apply to all cases in which you may be a commission 
member. In the references in establishing the 
commission, the presiding officer is charged with 
certain duties. Among these is that I will preslde over 
the commi.ssion proceedings durinq open and closed 
sessions. As I am the only lawyer appointed to the 
commission, I will instruct and advise you on the law. 
However-, the President has dlrected that the commission 
will decide all questions of law and fact. So you are 
not bound to accept the law as given to you by me. You 
are free to accept the law as argued to you by counsel 
either in court, or in motions, or attachments thereto. 

In closed conferences, my voice and vote will count the 
same as any other member. During any recess or 
adjournment, we will not discuss the case with anyone, 
not even among ourselves. We will hold our discussions 
of the issues in closed conference when all members are 
present. In this case, we will consider only evidence 
properly admitted before this conmission. We will not 
consider other accounts of the trial, or information 
from other sources, and we will limit our contact with 
counsel, the accused, and potential witnesses. 

During the course of the proceedings, you may not 
discuss the proceedings with anyone who is not a member 
of the panel. If anyone who is not a member attempts to 
discuss the proceedings with you, notify me immediately 
and appropriate action will be tdken. When We're in 
closed conference deliberations, we alone will be 
present. We'll remain together and allow no 
unauthorized intrusion into our deliberations. 



Each of us has an equal voice and vote in discussing and 
deciding all issues submitted to us. I'll act as 
presiding officer during closed conference 
deliberations, and I'll speak for the commission in 
announcing results. The issue submitted will be decided 
based upon matters properly presented before this 
commission. Outside influence from superiors, other 
government officials, the media, or any other source 
will not be tolerated. If any attempt is made to 
influence you in the performance of your offjcial 
commission duties, you shall notify me immediately. It 
is impermissible for the appointing authority, a 
military commander, or any other government official who 
may have influence over your career to reprimand or 
admonish you because of the way you perform your duties. 
If any such action takes place, notify me immediately. 

Okay. Look, you all may serve as members and alternate 
on more than one case. Each case is separate. You 
can't consider evidence or motions from one case on 
another, unless I explicitly advise you that you can. 
Please mark any notes so that you can indicate this. 

Okay. You all have seen the security arrangements 
around the building, in the building, and in the 
courtroom. Those arrangements are made by the local 
corrmander. We're required to follow the arrangements 
that he made because we're within his AO. You may not 
infer or conclude from the security arrangements that 
the accused is guilty of any offense, or that he 
presents a danger. Operational requirements of the 
local command have nothing to do with this accused in 
this courtroom. The only evidence you may consider on 
the determination of the guilt or innocence, or on a 
sentence, is evidence presented to you during 
proceedings. Security arrangements are not part of that 
evidence. 

Colonel y o u ' v e  been designated an alternate 
member of this commission. You may become a member 
should there be a vacancy that needs to be filled. As 
an alternate member, you will attend all open and closed 
sessions, but you will not be present for any closed 
conferences, or deliberations, unless your status 
changes from alternate to member. Should it change 
you'll get more instructions; okay? 

Members, you are not authorized to reveal your vote, or 



t h e  f a c t o r s  t h a t  l e d  t o  your  v o t e ,  o r  t h e  v o t e  o r  
comments o f  a n o t h e r  member when i t  comes t o  
d e l i b e r a t i o n s  on f i n d i n g s  o r  on s e n t e n c i n g  i f  we g e t  t o  
s e n t e n c i n g .  T h i s  i s  a  l a w f u l  o r d e r  f rom me t o  you. You 
may o n l y  r e v e a l  such  m a t t e r s  i f  y o u ' r e  r e q u i r e d  t o  do  s o  
by s u p e r i o r  compe ten t  a u t h o r i t y  i n  t h e  m i l i t a r y  
conmiss ion  p r o c e s s ,  namely t h e  a p p o i n t i n g  a u t h o r i t y ,  t h e  
g e n e r a l  c o u n s e l ,  t h e  r e v i e w  p a n e l  f o r  M i l i t a r y  
Commissions, the S e c r e t a r y  o f  Defense ,  o r  t h e  P r e s i d e n t  
o f  t h e  U n i t e d  S t a t e s ,  or  by a  f e d e r a l  d i s t r i c t  c o u r t  -- 
a  U.S. f e d e r a l  c o u r t .  Tha t  o r d e r  is  c o n t i n u i n g  and does  
n o t  e x p i r e .  The a p p e a r a n c e  and demeanor o f  a l l  o f  u s  
s h o u l d  r e f l e c t  t h e  s e r i o u s n e s s  w i t h  which w e  view t h e  
t r i a l .  So pay c a r e f u l  a t t e n t i o n .  I f  you a l l  need a 
b r e a k  l e t  m e  know. Any q u e s t i o n s  a b o u t  t h o s e  
i n s t r u c t i o n s ?  

A p p a r e n t l y  n o t .  

O b j e c t i o n s ,  t r i a l ?  

P (CDR NO, s i r .  

DC (LCDR S w i f t )  : No, s i r .  

PO: Counse l  f o r  b o t h  s i d e s  u n d e r s t a n d  the p r o v i s i o n s  o f  MCO-1,  
g o v e r n i n g  p r o t e c t e d  i n f o r m a t i o n ?  

F ( C D R  Yes, s i r .  

DC (LCDR S w i f t )  : Yes, s i r .  

PO: You u n d e r s t a n d  t h a t  a s  soon a s  p r a c t i c a b l e ,  you g o t  t o  
n o t i f y  m e  of a n y  a t t e m p t  t o  o f f e r  e v i d e n c e  i n v o l v i n g  
p r o t e c t e d  i n f o r m a t i o n ?  

P (CDR Yes, s i r .  

DC (LCDR S w i f t )  : Yes, s i r .  

PO: O t h e r  t h a n  t h e  p r o t e c t i v e  o r d e r ,  which  we've d i s c u s s e d  
b e f o r e ,  is  t h e r e  any i s s u e  r e l a t i n g  t o  t h e  p r o t e c t i o n  o f  
w i t n e s s e s  t h a t  w e  have  t o  t a k e  up  a t  t h i s  t i m e ?  

P  ( C D R  No, s i r .  

DC (LCDR S w i f t ) :  No, s i r .  



PO: Okay. You a l l  know t h a t  if you g o t  any i s s u e s  o n  t h a t  
s o r t  of  t h i n g ,  you have  g o t  t o  l e t  me know immedia te ly ;  
r i g h t ?  

P  ( C D R  Aye, s ir .  

DC (LCDR S w i f t ) :  Aye, s i r .  

PO: Okay. A s  n o t e d  on t h e  r e c o r d  e a r l i e r ,  we 've  had a c o u p l e  
of m e e t i n g s  between c o u n s e l  and  m y s e l f ,  and we 've  a l s o  
t a l k e d  on t h e  r e c o r d  h e r e .  

Commander S w i f t ,  on t h e  31St of  J u l y ,  you p r o v i d e d  f o u r  
n o t i c e s  o f  mot ion .  One was a  r e q u e s t  f o r  e x t e n s i o n ,  i t  
was g r a n t e d .  One was t o  keep m e  from h o l d i n g  s e s s i o n s  
w i t h o u t  members, which i s  O.B.E. 'd ( p h ) .  One which had 
t o  do w i t h  t h e  a s s i s t a n t  t o  t h e  p r e s i d i n g  o f f i c e r  and 
one which had t o  do w i t h  keep ing  m e  from u n i l a t e r a l l y  
r u l i n g  on mot ions  law a n d  f a c t ;  r i g h t ?  The o n l y  one 
t h a t  i s  s t i l l  e x t a n t  t o  a n y  d e g r e e  i s  t h e  one  a b o u t  t h e  
a s s i s t a n t  t o  t h e  p r e s i d i n g  o f f i c e r ;  is t h a t  c o r r e c t ?  

DC (LCDR S w i f t ) :  I t ' s  somewhat i n v o l v e d  i n  t h e  UCI m o t i o n .  

PO: E x t a n t  t o  some degree?  

DC (LCDR S w i f t )  : Yes, sir.  

PO: Okay. You a l s o  p r e p a r ~ g  -- you p r o v i d e d  t h e  c o u r t ,  what ,  
n i n e  m o t i o n s  on t h e  1 9  o f  August? And i n  each  of 
t h o s e  m o t i o n s ,  you r e q u e s t e d  a  c o n t i n u a n c e  u n t i l  a 
f e d e r a l  d i s t r i c t  c o u r t  r u l e d  on them; i s  t h a t  c o r r e c t ?  

DC (LCDR S w i f t ) :  Yes, s i r .  

PO: Not on them, b u t  on your  mot ion  f o r  habeas  c o r p u s  on your  
w r i t ?  

DC (LCDR S w i f t )  : And mandamus, y e s ,  s i r .  

PO: Okay. A r e  you p r e p a r e d  a t  t h i s  t i m e  t o  o f f e r  m e  any law 
t h a t  s a y s  I am r e q u i r e d  t o  g i v e  you a c o n t i n u a n c e  on 
t h o s e  mot ions?  

DC (LCDR S w i f t ) :  I would l i k e  a 15-minute  recess t o  g e t  t h e  
c a s e s ,  s i r .  

PC: Do you have cases t h a t  s a y  t h a t ?  



DC (LCDR Swift): I have cases that I argue by implication. 

PO: Okay. So thank you. Are you prepared to offer me a law 
that says I can't give him a continuance on those, 
Commander I can't say, I can't. 

P ( C D R  Sir, we have a memorandum of law that puts out our 
position on why you should not, and that the defense is 
required to exhaust the remedies available. So, yes, 
sir, I would say that we do. 

P3: Is required to what the remedies available? 

P (CDR He has to exhaust his available remedies before he 
can even get to the federal court. The exhaustion is 
this military commission and the processes that follow. 
So our position is until he has gone through this 
system, he cannot even have it litigated in federal 
court. 

PO: Okay. Do you have -- have you prepared those motions? 

DC (LCDR Swift): Have I prepared the motions? 

PO: The motions? 

DC (LCDR Swift) : No, sir. I have not 

PO: Okay. Forgetting the law on the subject, Com.ander - 
what harm will you suffer if I grant him a continuance? 
Kot until the federal court district rules, but until a 
more reason -- until a more reasonable time to present 
those motions? And I'm asking. 

P ( C D R  Sir, we don't object to you granting a continuance 
to a reasonable time. When I argued before it was 
arguing the abeyance issue, not necessarily a 
continuance request. We do not want to be tied to the 
proceedings in the federal court. Certainly, we want to 
be reasonable, and if the defense is asking for time to 
prepare, we're certainly willing to be reasonable on 
that matter. I would again raise the issue, though, 
that we are put in a difficult position because of his 
request and demand for a speedy trial. So as long as 
Commander Swift is the one requesting the continuance 
and that is understood by all parties involved -- 

PO: Well, he just said it. 



P (CDR --  and the implications of that, sir. I'm sure he 
can say that, but for the commission as a whole I want 
to make sure the implications of that are understood. 
It is not the government, the prosecution, slowing down 
the process. 

PO: So you have no direct harm if 1 grant him the continuance 
on those nine motions; right? 

P (CDR A reasonable continuance, no, sir. 

PO: Commander Swift, in connection with those nine motions, if 
you are not given until -- do you have any idea when the 
federal district court is going to rule? 

DC (LCDR Swift) : I should be able to give a better idea. At this 
time, no, sir. I expect scheduling this week 
transferred from Washington State to Washington District 
Court, and arrive while we are down here. So they have 
not been scheduled yet. However, we are through -- for 
the Presiding Officer's knowledge, we are through the 
position of having petition and answer and prior to 
transfer, we were days from argument. So if it's picked 
up at the same level, it could be quite quick. We are 
petitioning, we have an answer, and in habeas petition, 
it is argument and a decision and mandamus. 

PO: Could you prepar~ those motions, say, by the lSt of 
October? The 1' of October is a long time from now 

DC (LCDR Swift): If -- I -- what I would like t yes, I can. 
Physically, I can write them by the ls? o; October. 1 
would hope to have some help, physically I can do that. 

PO : I haven't forgotten your assistant defense counsel. We 
are going to address that. 

DC (LCDR Swift): Yes, sir. Physica ly, I believe that, yes, I 
could write them by the 1'' of October. In that 
portion, and I would like to be able to address the 
question of whether this -- in writing those motions, 
readdress the question of abeyance by this -- or by this 
panel until the federal court rules. We are basically 
going to be in two courts at one time. I believe the 
proper place to take that up would be in the motions 
themselves. I don't object to scheduling them, but I 
will again -- 



PO: How can I schedule the motions and listen to you argue the 
motions if I -- I'm missing something here. 

DC (LCDR Swift): I'm requesting an abeyance on rulings -- so that 
if -- this happens in federal court or other courts all 
the time. I would give you an example, sir. 

PO : Okay. Wait a second. You are requesting that we not -- 
that the commission not rule on the motions? 

DC (LCDR Swift): Yes, sir. 

PO: But you're prepared to argue them and present them? 

DC (LCDR Swift) : Yes, sir. 

PO: Okay. And you just don't want us to present -- to rule on 
them? 

DC (LSDR Swift): Yes, sir. I think -- can I give an example? 

PO: No, because, I mean that's fine. On the lSt of October, 
if you give me the motions, then we can see what 
happens. I mean, heck, you told me they got the thing 
right there in D.C. They'll probably have it done by 
next week. 

Okay. Do you object to me setting a date of the lSt of 
October for the motions on the nine motions that we are 
talking about to be received? 

P (CDR No, sir. 

PO: Thank you. In your motion, you may include whatever you 
want, because by that time you'll know more about what 
is going on about whatever the abeyance issue was. 

sg -- okay. So we've got your nine motions due on Abeyan e 
the 1 . 
You have seen his notices. Can you have your responses, 
when can you have your responses to him? 

DC (LCDR Swift) : I'd would like two weeks, sir. 

PO: What is that, the 15th? You are writing all this down; 
right? 

P ( C D R  I've got it, sir. 



PO: Okay. And will a week be enough for you to do a reply? 

DC (LCDR Swift) : Yes, sir. 

PO: Okay. I thought so. There, that's your nine motions, and 
somewhere buried in there is the notice of motion that 
you're still doing about the assis ant to the presiding 
officer. Can you -- no, by the 1'' of October, advise 
counsel, advise the prosecution and the commission 
whether or not you intend to go forward on that issue: 
okay? 

DC (LCDR Swift): I will, sir 

PO: Thanks. 

P (CDR Sir, I would just ask that if he does intend to go 
forward on that issue, we a k that his actual motion for 
that issue be due on the 1'' of October. 

DC [LCDR Swift): It will be possible. 

PO: Look at that, he is ready. 

P (CDR We're Navy guys, we cooperate, sir 

PO: Okay. Now, Commander Swift, you've provided two motions 
to me and opposing counsel yesterday? 

DC (LcDR Swift) : Yes, sir, I did. 

PO: At 2130 last night, Captain c a u g h t  me and said, 
here is our response. 

DC (LCDR Swift): It's wonderful to have assets, sir 

PO: Right. I agree. Okay. You have requested a continuance 
in the argument, the oral argument by counsel on those 
motions? 

DC (LCDR Swift): Yes, sir, I have 

PO: And you say, okay, judge, because he also said that when 
those motions are now complete they can go to the 
commission members, and all we have to do is argue 
there's going to be no evidence called on them 
whatsoever except what has been put in. So you don't 
object to a continuance, other than a standard 



objection? 

P (CDR Let's be careful on that, sir. We don't 
anticipate, and I don't believe the defense anticipates 
any witnesses. We also attached evidence to our motion 
response, and we would like the evidence we attach to 
our response and -- 

PO: Perhaps I said it incorrectly. I have here in r.y hot 
little hand, his motions and your responses. That is 
all that is going to be going to the members. And when 
we meet to discuss this, all I am going to hear from you 
all is argument? 

P (CDR Correct, sir. 

PO: Right? 

DC (LCDR Swift) : Yes, sir. 

PO: Okay. Now, would you agree that when we come back to hear 
the motions, the nine motions, and perhaps the one 
motion we could also hear these two motions? 

DC (LCDR Swift): Yes, sir. 

P (CDR Yes, sir. 

PO: Thank you. I'm going to look at a date -- what date were 
we up to now by his reply? Was it -- 

P (CDR He has 11 -- okay his reply takes us to the 2znd of 
October. 

PO: My birthday. I am going to talk to the members and see i' 
we can schedule a session the first week in November. 
I'm not talking to them right now, I am just sort of 
looking at them. Is there anything impossible for 
counsel about the first week in November? 

P (CDR No, sir. 

DC (LCDR Swift): There is only one consideration and I would like 
to talk to my client about it. It is that I believe 
that the first week in November we'll be in Ramadan, and 
T am going to ask him whether he will be fasting for the 
period of time. If -- I hadn't consulted with him un 
that, if I could have a moment? 



The d e f e n s e  c o u n s e l  a n d  a c c u s e d  c o n f e r r e d .  

DC (LCDR S w i f t ) :  My c l i e n t  does  n o t  have an  o b j e c t i o n  d u r i n g  t h e  
p e r i o d s  of  Ramadan, s o  I have no o b j e c t i o n .  

PO: Okay. B a i l i f f ,  p l e a s e  g r a b  t h o s e  m o t i o n s  from t h e  c o u r t  
r e p o r t e r  and b r i n g  them o v e r  h e r e .  RE n e x t ,  which i s  
11, w i l l  b e  d e f e n s e  mot ion f o r  d i s m i s s a l  based  on 
u n l a w f u l  command i n f l u e n c e .  1 2  w i l l  b e  t h e  p r o s e c u t i o n  
r e s p o n s e .  1 3 ,  d i s m i s s a l  f o r  f a i l u r e  t o  a c c o r d  t h e  
accused  a s t a t u s  rev iew h e a r i n g :  and ld t h e  p r o s e c u t i o n  
r e s p o n s e .  

1 i n t e n d ,  c o u n s e l ,  t o  g i v e  m e m b e r s  c o p i e s  of b o t h  
mot ions ,  and t h e y  w i l l  r ev iew them s o  t h e y  w i l l  be 
p r e p a r e d  t o  l i s t e n  t o  c o u n s e l  argument  when we come 
back .  Any problems w i t h  t h a t ?  

P ( C D R  : NO o b j e c t i o n ,  s i r .  

DC (LCDR S w i f t ) :  No o b j e c t i o n ,  s i r .  

PO: I d i r e c t  c o u n s e l  t o  f i l e  w i t h  me by t h e  llth -- t h e  l o t h  
of  September ,  b r i e f s .  These b r i e f s  w i l l  a d d r e s s  t h e  
n e a n i n g  of t h e  p r o v i s i o n  of MCO Number 1, s e c t i o n  
4 ( A )  5 (Dl . S p e c i f i c a l l y ,  t h e s e  b r i e f s  will f o c u s  on 
whe ther  t h e s e  two mot ions ,  RE 11 and 1 3 ,  a r e  
i n t e r l o c u t o r y  q u e s t i o n s  which must  b e  c e r t i f i e d  t o  t h e  
a p p o i n t i n g  a u t h o r i t y  f o r  h i s  d e c i s i o n  b e c a u s e  t h e  
d i s p o s i t i o n  o f  t h e  mot ion would a f f e c t  a  t e r m i n a t i o n  o f  
t h e  p r o c e e d i n g s .  I n  o t h e r  words,  am I r e q u i r e d  t o  
c e r t i f y  t h e s e  mot ions ,  o r  a m  I o n l y  r e q u i r e d  t o  c e r t i f y  
t h e  mot ions  i f  t h e  commission is p r e p a r e d  t o  i s s u e  a 
r u l i n g  g r a n t i n g  t h o s e  m o t i o n s .  

Any q u e s t i o n s  a b o u t  what I ' m  t a l k i n g  a b o u t ?  

P ( C D R  : No, s i r .  

DC (LCDR S w i f t )  : No, s i r .  

P3: Okay. Counsel  f o r  b o t h  s i d e s ,  I ' v e  i s s u e d  v a r i o u s  
p r e s i d i n g  o f f i c e r  memoranda. I f  you have o b j e c t i o n s ,  
s t a t e  them now o r  p r o v i d e  them t o  me i n  w r i t i n g  by n e x t  
Tuesday.  Got i t ?  

Okay. Through mot ions  and d i s c u s s i o n s ,  I have l e a r n e d  
t h a t  t h e r e ' s  c o n c e r n s  a b o u t  communication w i t h  t h e  



o f f i c e  of t h e  a p p o i n t i n g  a u t h o r i t y .  Does c o u n s e l  f o r  
e i t h e r  s i d e  o b j e c t  t o  m e  r e q u e s t i n g  i n t e r p r e t a t i o n s  of  
t h e  MCO o r  M C I s  and  t h e  a p p o i n t i n g  a u t h o r i t y ' s  a r e a  of  
i n t e r e s t  d i r e c t l y  by mai l ,  o r  e-mai l  from m e  t o  
M r .  A l t e n b u r g  a f t e r  n o t i c e  t o  c o u n s e l  and p r o v i d i n g  
c o u n s e l  t h e  o p p o r t u n i t y  t o  b r i e f  t h e  i s s u e ?  

P ( C D R  No, sir,  we would n o t .  Al though o b v i o u s l y  w e  want 
what o c c u r s  t o  b e  made a  matter of  r e c o r d  f o r m a l l y .  

CC (LCDR S w i f t ) :  Yes, s i r .  We d o n ' t  o b j e c t ,  s i r .  We u n d e r s t a n d  
t h a t  i t  w i l l  be a  p a r t  of  t h e  r e c o r d .  

PO: Accused and  c o u n s e l ,  p l e a s e  r i se .  

S a l i m  Ahmed Hamdan, how do you p l e a d ?  

DC (LCDR S w i f t ) :  S a l i m  hhmed Harndan t h r o u g h  c o u n s e l  d e f e r s  p l e a s  
u n t i l  t h e  r e s o l u t i o n  of  mot ions .  

PO: Reques t s  d e f e r r a l ,  p l e a s e ?  

DC (LCDR S w i f t ) :  We r e q u e s t  d e f e r r a l  o f  r e s o l u t i o n  of  m o t i o n s .  

PO: B e  s e a t e d .  Do you have  any o b j e c t i o n  t o  t h e  d e f e r r a l  o f  
e n t r y  o f  p l e a s ?  

P ( C D R  No o b j e ~ t i o n ,  s i r .  

PO: Okay. Does c o u n s e l  f o r  e i t h e r  s i d e  have a n y t h i n g  f u r t h e r  
a t  t h i s  t i m e ?  [ N e g a t i v e  r e s p o n s e ]  

Members, a n y t h i n g  f u r t h e r  a t  t h i s  t i m e ?  [ N e g a t i v e  
r e s p o n s e ]  

The c o u r t  is  i n  recess t o  m e e t  upon f u r t h e r  c a l l ,  o r  a s  
s c h e d u l e d  on t h e  r e c o r d .  

DC (LCDR S w i f t ) :  S i r ,  a c t u a l l y ,  I ' m  s o r r y .  S o r r y .  

PO: The c o u r t  is c a l l e d  t o  o r d e r .  L e t  t h e  r e c o r d  r e f l e c t  t h a t  
a l l  p a r t i e s  p r e s e n t  when t h e  c o u r t  recessed a r e  s t i l l  
p r e s e n t  i n  t h e  c o u r t r o o m .  

Yes, Commander S w i f t ?  

DC (LCDR S w i f t ) :  I'm s o r r y .  S i r ,  I have one a d m i n i s t r a t i v e  n o t e  
n o t  r e q u i r i n g  t h e  o t h e r  members t h a t  1 would l i k e  t o  



t a k e  up with yourse l f  o u t s i d e ,  on t h e  r eco rd .  I t  has  t o  
do with your v o i r  d i r e  of the  p r e s i d i n g  o f f i c e r .  

PO: A l l  r i s e .  

Members, you a r e  i n  r e c e s s .  

The members depar ted  t h e  courtroom. 

Be s e a t e d .  The c o u r t  w i l l  come t o  o rde r  and l e t  t h e  
r eco rd  r e f l e c t  a l l  t h e  members except  f o r  myself have 
l e f t  t h e  courtroom. A l l  t h e  o t h e r  p a r t i e s  a r e  p r e s e n t .  

Yes, Commander? 

DC (LCUR S w i f t ) :  Y e s ,  s i r .  I t  came t o  my a t t e n t i o n  a f t e r  t h e  
v o i r  d i r e  t h a t  t h e r e  was a t ape  made regard inq  t h e  15  
J u l y  meeting between yourse l f  and counse l .  I'd l i k e  
permission t o  send t h a t  t ape  a long with t h e  ozher  
m a t t e r s  t h a t  I ' m  submi t t ing  on your v o i r  d i r e  r e g a r d ~ n g  
your q u a l i f i c a t i o n s .  

PO: And why would you l i k e  t h a t ?  

DC (LCDR S w i f t ) :  To go toward t h e  idea  of  whether you have an 
opin ion  o r  not ,  s i r .  

PO: On t h e  ques t ions  o f ?  

DC (LCDR S w i f t ) :  Speedy t r i a l ,  s i r .  

F 3 :  Okay. Rnd t h e  t a p e  goes t o  show what? 

DC (LCDR S w i f t ) :  Your opin ion  a t  t h e  t ime, s i r .  I have not  y e t  
t r a n s c r i b e d  i t .  I f  it d o e s n ' t  show anything -- I am 
proceeding here  based on what I ' v e  been t a l d  by o t h e r  
counse l .  

PO: Okay. I would be -- l e t  me t h i n k  about t h i s .  Okay, l e t  
me t h i n k  about t h i s .  I am reopening t h e  v o i r  d i r e  of 
m e .  Explain t o  me -- ask  m e  wh@, you want about what I 
s a i d  o r  may have s a i d  on t h e  15 . 

3C (LCDR S w i f t ) :  Yes, s i r .  I t ' s  my understanding,  s i r ,  t h a t  on 
t h e  15t\ou expressed dn opinion a s  t o  whether t h e  
accused have -- whether any d e t a i n e e  had a  r i g h t  t o  a  
speedy t r i a l .  



PO: Do you think that's correct or do you think that's in 
reference to Article lo? 

DC (LCDR Swift): My understanding from counsel was that it 
referenced whether they would have a right to a speedy 
trial under Article 10 or rights, generally. I confess, 
sir, I have not heard the tape. 

PO: Okay. Why don't you ask me if I am predisposed on that. 

DC (LCUR Swift): Are you predisposed towards those issues, sir? 

PO: I believe in the meeting -- I don't remember speedy trial, 
I remember Article 10 being mentioned, and I believe I 
said something to the effect of, Article 10, how does 
that Lome into play, or words to that effect. I did not 
know that my words were being taped, and I must confess 
that when I walked into the room that day I had no idea 
that Article 10 would come into play because I hadn't 
had an occasion to review Article 10. It is not 
something that usually comes up in military justice 
prudence -- jurisprudence. So I'm telling you right now 
that I don't have a predisposition towards speedy trial. 
However, although the tape was made without my 
permission, without the permission of anyone in the 
room, I do qive you permission to send it to the 
appointing authority with the other matters. 

DC (LCDR Swift): Sir, what I would like to ask, if I transcribe 
it, that I send it to you first. 

PO: I don't want to see it. 

DC (LCDR Swift): Yes, sir. 

PO: Okay. Well, wait a second. Do you want to change -- do 
you want to add on anythiny to your challenge or stick 
with it? 

3c (LCDR swift): No, sir 

PO: How about you? 

P (CDR No objection to the tape being sent, sir 

PO: Okay. Sefore I call -- I put the court in recess, 
Commander Swift, do you have anything else? 



DC (LCDR Swift): No, sir, I don't; I really don't, we really 
don't, sir. 

PO: Trial? 

p (CDR We really, really don't, sir. 

PO: Court is in recess. 

The Commission Hearing recessed d t  1835, 24 August  2004.  
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The Commission Hearing was called to order at 1308, 8 No~~rrnher. 20O.l 

PO: Please be seated. The commission is called to order 

P ( C D R .  All parties present when the com~nission recessed 
once again prescnt with the following exceptions: Colonel 
Lieutenant colonel- and Lieutenant Colonel 
permanently excused by the appointing authority. 

The court reporter is s e r g e a n t a n d  has been previously 
sworn. 

has previously been sworn. The 
security officer, previously sworn. The interpreters 
have been detailed for this commission and have been previously sworn. 

The CVs of the commission translators are contain in Review Exhibit 45. 

PO: All parties are reminded of Review Exhibit 4, the protective order concerning the 
interpreters. We are not going to name each interpreter that goes in and out 
of the hooth. Is that okay with both sides? Trial? 

P ( C D K :  Yes. sir 

DC (Commander Swift): Defense agrees, sir. 

PO: Okay. To the left. or somewhere in the court room, are some headphones if you 
want to hear the proceedings in Arabic. Plcase rcturn them when you Leave 
the courtroom. 

We have got translators translating. Please speak in shofl bursts. Please 
don': interrupt each other. 

We have got two new defense counsel today. Would you please identify 
yourself, sir? 

ADC (Mr. Katyal): Neal Katyal. 

PO: You can say -- I'm sorry, Commander Swift, you can stand up if you want to. 
Where are you from, sir? 

ADC (Mr. Katyal): Washington D.C. 

PO: And you are licznsed to practice before -- 

ADC (Mr. Katyal): In Washington U.C, 



PO: Okay. Mr. Katyal's letter of acceplance to the comlnission is RE 44. 1 will 
administer the oath to Mr. Katyal now. 

The counsel was sworn. 

PO: Captain Autorino. will you please state your detailing and qualifications and status 
as to oath. 

ADC2 (Capt Autorino): Yes, sir. My name is Kristine Autorino, the defense counsel. I 
have been detailed to this case by Colonel Gunn -- Colonel William Gunn, 
the chief defense counsel appointed to the Office of Military Co~nn~issions. 
I have been sworn by him. 

PO: And your detailing letter is RE 46') 

ADC2 (Capt Autorino): Yes, sir. Thank you. 

PO: 'Thad you. Okay, Mr. Hamdan, at our last session I expla~ncd to you your rights 
to a cou~ael. Do you remember that? 

ACC: Yes. 

PO: Okay, you don't have to stand up. You told me that you were happy with 
Commander Swift, hut you believed hc needed an assistant. Do you 
remember that? 

ACC: Ycs. 

PO: You now have two additional lawyers on the case. Mr. Katyal and Captain 
Autorino. Do yea want them to help on the case along with Commander 
Swift? 

ACC: Yes. 

PO: Commander Swift, who is the Iced counsel for the defense? 

DC (Commander SwiA): Mr. Hamdan -- sir, Mr. Hamdan has designated myself as lead 
counsel for the defense. 

PO: Mr. Hamdan, do you want Commander Swift as the lead counsel fhr your defense 
team? 

ACC. Yes. 

PO: The absent members and alternate member were permanently excused by tire 
appoinring authority during h ~ s  action on challenges. Their permanent 
excusal is retlected in RE 47. 



The three remaining members fulfill the requirements of MCO number 1. 
Section 4(A). Prior to the start of this session there was an MCI 8-5 
conference, present at which were trial counsel. defense counsel, and the 
presiding officer. We covered a lot of items that we are going to go ovcr 
this week. If either side believes that something was brought up that we 
don't cover or I don't mention. please speak up. 

Among the matters we covered was the burden of persuasion in motions 
practice. As a general rule, the burden of persuasion is on the moving pany. 
If any party believes that the hurden has shifted or will shift to the opposing 
side, that party has an obligation to tell the commission. Questions on that. 
trial counsel or defense'! 

P ( C D R :  No, sir. 

DC (Commander Swifi): The defense does have questions. sir. 

PO: Okay. 

DC (Commander Swift): We understand discussing or indicating who has the burden of 
persuasion. However, after our meeting it was disctissed and it was pointed 
out that one of the things we are going to be talking about is the military 
commission instruction orders and their legality. And for that, there is also 
the standard of review that the comnlission is utilizing. That is -- 

PO: So no one will misunderstand, when I hold my hand up it is nnt to stop 
Commander Swift from making his point. It is because I believe he was 
running on so that the translators couldn't keep up. Go on. 

DC (Cotnrnander SwiA): Normally, when a court reviews an order, or a law, or an 
instruction, there is question of whether the standard is clearly erroneous; 
that is, the instruction or order is given deference, or de novo. De novo 
means that the court looks at the standard or looks at the order and gives it 
no deterence and determines independently whether the order instruction or 
law is, in fact, valid. And we believe tbat, a, both sides at the onset, 
knowing not only who has the burden of persuasion, but what the standard 
of review would be. 

PO: Thank you for springing that on me. lT you give us something, we will think about 
it. Okay? 

DC (Commander Swift): Yes, sir. 

PO: Speaking of which, we covered the obligation of both sidcs to present to ths other 
sidc in the commission matters which they intend to use or rcly upon during 
these proceedings. 



This has got to be done in a timely manner. If a party attenlpts to use 
matters which were not furnished in a timely manner. the commission may 
decide to set that motion for the next session of the conlmission. 

Counsel may wish, but are neither encouraged nor required, to provide the 
commission with draft findings of fact and conclusions of lau for any 
particular motion. If counsel so intend, they will advise the commission 
dunng their portion of the argument. 

Such matters will be p~.esented to the opposing party within 21 hours of the 
argument. Opposing counsel will have 48 hours from thc time of receipi to 
comment thereon unless the presiding officcr grants a delay. 

Take notc, thc commission is not required to wait upon such matters prior to 
making a decision. Comment. trial7 

P ( C D R :  No. sir. 

PO: Defense? 

DC (Commander SwiTt); No, sir. 

PO: Since the recess in August, there has been a lot of work done and a great deal, or 
number, rather, of filings exchanged concerning this case. The sessions this 
week are designed to address the issues which those filings have rebealed or 
created. 

Before we start, I want to put on the record the filings inventory for U .  S .  V 
Handan, version 15, dated 8 November, '04. This inventory assigns a 
number to all filings and the numbers such as D 8, P 7 are used to refer to 
various filings. A new inventory will be attached as necessary. Today's 
inventory is RE  48. 

Sincc the recess in August, 1 issued POMS 2-1.4-2.6-1,'). 10, and 12. A 
complete copy of all current POMs is attached as RE 49. Counsel were 
given an opportunity to object to the POMs. 1 now ask, though, are there 
any objecrions to any of the POMs; trial? 

P ( C D R :  No, sir, 

DC (Commander Switi): Defense has none at this time, sir 

PO: Members, do you all believe that the issuance of the POMs and the sub~iect matter 
contained therein is within the providence of the presiding ofiicer? 



CM ( c o l :  Yes. 

CM ( c o l :  Yes. 

PO: Under the provisions of MCO number I ,  I forwarded certain interlocutory 
questions to the appointing authority. Interlocuto~y Questions 1 through 5 
and the responses by the appointing authority arc attached to the record as 
RE 50 through RE 54 respectively. 

In connection with the response to Interlocutory Question 4, i provided a 
memorandum to all counsel concerning my interpretation of the term 
"necessary instructions" in MCI 8. Basically, I will issue those instructions 
which any military officer designated to preside over a commission or a 
board might be required to issue. Have both memhers had a chance to 
review that decision memora~tdum RE 55? 

CM ( ~ o l :  Yes. 

CM ( ~ o l :  Yes. 

PO: Do both members agree that that is a correct interpretation of the term "necessary 
instructions'?" 

CM(co1-: Yes 

CM ( ~ o l :  Yes. 

PO: Trial, defense. comment on RE 55? 

P ( C D R  No comment, sir. 

DC (Commander Swifi): No cominznt, sir. 

PO: Members. prior to our session on 24 August, I provided )ou certain administrative 
instructions concerning transportation and publicity, among other things. 
Neither side objected to those instructions and I do not intent to revoke 
them now. 

After voir dire, I stated the following: "As the only lawyer appointed to the 
commission. I will instruct you on the law." My interprantion of 
commission law at the time was overbroad and the instruction that 1 will 
instruct you on the law is withdrawn. Instead, I advise you that all members 
of the commission have an equal say on what the law is and 1 will not 
instruct you on the law. I will participate in all discussions and 
deliberations by the commission and on all questions on law and fact. 



During all discussions and deliberations, I will certainly use my knowledge, 
skill. and training as will the othcr members of the commission. But, 
oltimately. your position or vote on what the law is is no lesser or greater 
than that of any other member, including me. Do each of you understand 
and agree with that? 

CM (Col-: Yes. 

CM ( C o l :  Yes. 

PO: Coniments, trial? 

P ( C L I R  Nol sir 

PO: Defense'? 

DC (Commander Swifi): No, sir 

PO: In that 8-5 -- or. I am sorry. tack 5; in that 8-5 session, we covered the general 
order in which counsel want to present motions. The order doesn't make 
everyone happy, but it is what we are going wirh. D 39; D 14 withdrawn 
with comments; D 34 through 38; P 8; D 13: a discussion about a videotape 
associated with D 22; D 17: a shu t  lead-in to D 4 0  a request by the defense 
for the presiding officer to n ~ l e  on D 30 tluough 52. And n brief initial 
discussion on possibie trial dates. 
Trial. defense, is that correct? 

28 
29 P ( C D R  Yes, sir. 
30 
3 1 DC (Commander Switt): Yes, sir. 
32 
3 3 PO: Okay. Defense, you are starting with D 39, which have been marked as RE 43. 
34 
35 DC (Commander Swift): If it pleases the commission. Good afternoon. sirs, the presiding 
36 officer earlier made the statement in his recitation of the trial script to this 
3 7 point, the panel was properly composed in accordance with Military Order 
3 8 number 1, paragraph 4. It is obvious by the motion that we disagreed with 
39 that statement at the time it was made and we seek opportunity to argue it .  
40 
41 Specifically. this is an area of commission law where we really have no 
42 precedent. My review of other commission cases never dealt with the 
43 subject that 1 have been able to find. We are left then with the plain 
44 language of Military Order Nwnber 1 .  Military Order Number i was issued 
45 by the Secretary of Defense pursuant to his authority from the President of 
46 the United States to establish rules and procedures. This is in essence a 



procedural question, the substance of ramifications. That is. it affects the 
substance of the trial and is a procedural issue. 

What we are left with is the plain language of the paragraphs and hasically 
what does word "shall" mean. "Shall" have alternate members. The 
commission in paragraph 4 indicates that there shall be an alternate 
member. And it also goes further to say that that alternate member shall 
take the place of any person or any member who is removed from the panel 

The reading appears to clearly contemplate that when any panel member is 
removed -- as you will recall. the last time we were together there was live 
panel members -- that if any panel member were removed. an alternate 
would take that panel member's place. The paragraph does not specify what 
would happen if there is no alternate member. 1t simply states that there 
shall be an alternate member. 

It is the defense's position that the plain language reading mandates that at 
this point, that an alternate member be appointed by the appointing 
authority. Once that alternate member is appointed, under the plain 
language of the military order, he or she shall be appointed to take the place 
of someone who has been removed in this case, either Cnlonrls B or T. 
Lieutenant Colonel T. 

To understand the plain language better, perhaps it is best to look at the 
position of the appointing authority which, excuse me, position of the 
presiding officer. Subsequent paragraphs go on to point out that the 
appointing officer or. excuse me, the presiding officer shall be a judge 
advocate. Were we to t&e the reading of these paragraphs in  the way that 
thc government has suggested. that 1s not exactly true because "shall" would 
only mean at the commencetnent the presiding officer will be njudye 
advocate. but that later, he need nnt he 

The consistent use of "shall", in the plain language of this instruction is a 
mandate. The commission rules --well worth noted that it has been sixty 
years since we have done a commission and this is the first time we we're 
trying these procedural rules. And so, it is not necessarily surprising that 
the appointing authority did not consider or may not have considered the 
absolute plain language before him. 

In fact, in his order. which is  part of the record, he indicated that there shall 
be no more members. Now, that rcally doesn't make sense hecuuse 
certainly the appointing authority cannot see the furure. And while we 
certainly wish no ill will on any panel member, the potential outcome is that 
one of the panel members might not be able to serve in the future. 

Does that mandate then that thcrc i s  a mistrial? Or all charges are dismissed 



against Mr. Hamdan'? There was a good policy reason, as we pointed out in 
our motion, for the Secretary to set up the panel the way he did. As the 
members are well aware, this is not a court-martial with the same jury-type 
protections. At a court-martial, quorum is what counts, one of them bring 
defined as the minimum number required. But in this situa~ion, where you 
don't have peremptory challenges, and you start with a panel of five, Mr. 
Hamdan, if the instruction is rcad as the government's suggests, was left 
with a Hobson's choice. You see, as you would later been instructed or 
certainly concluded for yourself. at five. the government must carry four 
members in order to obtain a conviction. At four, the government must 
obtain three members and at two, two members. Or put another way, 
Mr. Hamdan, in all cases, needs two. 

So Mr. Hamdan's choice is to mathematically remove members whose votes 
the government must receive, not speculatively, or allow such a member to 
sit on the panel. This seemingly defeats any purpose of voir dire. 

We take the panel well that they would not be influenced by another 
member in their deliberation. They swore to do that and we understand it. 
Thc question is only to that member's neutrality. It seems incredibly ironic 
that a member would be removed because they were likely or perceived as 
likely to vote for the government, but once removed, the government did 
not need their vote at all. 

In August, that plain language was my understanding. However, if my 
understanding is nevertheless an error on the function tkat alternative 
members will not be appointed, then based on that misundcrslanding. 1 
actcd in a manner disfavorablc to my client, clearly. And as such. since wc 
are without precedent, 1 would seek to withdraw at this time my challenges 
and seck the reappointment of the panel members, Colonels B and Colonel 
T -- Lieutenant Colonel T --to this panel as the appropriate remedy if my 
read is an eaor. 

I also realize, panel members. that I am making an argument to a group that 
cannot immediately remedy my complaint. 
The military commission order or -- is quite clear. No one here has the 
authority to appoint a member. Iiowever, there is a solution set out inside 
the military commission instructions. We request that this panel certify as 
an interlocutory question whether the plain language mandating shall havc 
an alternate member and such alternate members shall replacc any member 
who is removed for any reason mandates the appointment of alternate 
inenlbers and the filling of the two vacancies created by the appointing 
authority's action. It is not clear based on the appointingofticers -- the 
appointing authority's findings that they consider the plain language in this 
or this issue at the depth that I have presented it. And as such. we request 
you certify that interlocutory question for resolulion and to abate the 



proceedings 

Now, we do not believe that that necessarily requires a significant 
abatement. The question may be sent to the appointing authority t h ~ s  
afternoon aid answered tornorrow. I f  the -- that is at the discretion, of 
course, of the appointing authority, is how to the speed with which they 
answer it. But the defense is confident that the appointing authority is 
aware that the commission is ongoing and would seek to resolve such a 
qucstion quickly. It is a plain language question and in the defense's 
experience not requiring further or significant rrsearch of either 
international law or national law. 

Thank you for your attention. sir 

PO: Court is in recess 

The con~mission is in recess at 1341, on R November 2001 

Thc commission came to order at 1346. on X h'ovembrr 2004. 
PO: Be seated. 

Let the record reflect that all parties present when the court recessed are 
again present. 1 came back on the record to state that we are going to have 
an indefinite recess and that is all the business I am taking care of. 
Com~nission is in recess. 

Tlw Commissions Hearing recessed at  1347. 8 Novrnrber 2004 
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the DoD definition of conspiracy is too broad 
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 MARKED FOUO 
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RE 35 Defense motion to compel attendance of a witness--   8 
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 Defense filing, Oct. 26, 2004 (2 pages) 8 
 
 Prosecution response, Oct. 25, 2004 (2 pages) 10 
 
 Defense reply, Oct. 28, 2004 (2 pages) 12 
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 Defense filing, Oct. 29, 2004 (2 pages) 14 
 
 Prosecution response, Nov. 5, 2004 (6 pages) 16 
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RE 37 Defense request for witness—Professor Slaughter   28   

 
 Defense filing, Oct. 29, 2004 (1 page) 28 
 
  Defense filing, Oct. 18, 2004 (2 pages) 30 
 
  CV of witness 34
 
  Defense supplement to synopsis 42 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 45 
 
 Defense reply, Oct. 27, 2004 (4 pages) 48 
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 Presiding Officer denies request for witness,  52
 Oct. 29, 2004 (1 page)  
 
RE 38 Defense request for witness—Professor Ackerman   53   

 
 Defense filing, Oct. 29, 2004 (1 page) 53 
 
  Defense filing, Oct. 18, 2004 (4 pages) 54 
 
  CV of witness 60 
 
  Defense supplement to synopsis 71 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 73 
 
 Defense reply, Oct. 27, 2004 (4 pages) 76 
 
 Presiding Officer denies request for witness,  80 
 Oct. 29, 2004 (1 page)  
 
RE 39 Defense request for witness—Professor Fletcher   81   

 
 Defense filing, Oct. 29, 2004 (1 page) 81 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 82 
 
  Defense filing, Oct. 11, 2004 (2 pages) 84 
 
  Defense supplement to synopsis 87 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 89 
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 Presiding Officer denies request for witness,  96 
 Oct. 29, 2004 (1 page) 
 
RE 40 Defense request for witness—Professor Danner   97   

 
 Defense filing, Oct. 29, 2004 (1 page) 97 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 98 
 



UNITED STATES V. SALIM AHMED HAMDAN NO. 040004--REVIEW EXHIBITS 
 

Description of Exhibit                                                                           PAGE No. 
 

 12

  Defense filing, Oct. 11, 2004 (2 pages) 100 
 
  Defense supplement to synopsis 103 

 
 Prosecution response, Oct. 25, 2004 (3 pages) 105 
 
 Defense reply, Oct. 27, 2004 (4 pages) 108 
 
 Presiding Officer denies request for witness,  112 
 Oct. 29, 2004 (1 page) 
 
RE 41 Defense request for witness—Professor Paust   113   

 
 Defense filing, Oct. 29, 2004 (1 page) 113 
 
 Defense request for witness, Oct. 18, 2004 (2 pages) 114 
 
  Defense filing, Oct. 11, 2004 (2 pages) 116 
 
  Defense supplement to synopsis 119 

 
  CV of witness 121 
  
 Prosecution response, Oct. 25, 2004 (3 pages) 146 
 
 Defense reply, Oct. 27, 2004 (4 pages) 149 
 
 Presiding Officer denies request for witness,  153 
 Oct. 29, 2004 (1 page) 
 
RE 42 Defense request for abatement, Nov. 4, 2004 (1page)   154  
  
RE 43 Defense request for abatement based on improperly    155   

 constituted panel, Nov. 2, 2004 (4 pages) 
 
RE 44 Chief Defense Counsel’s memorandum indicating Mr. Katyal 159 
 is authorized to represent the accused (1 page) 
 
RE 45 Information concerning translator services (7 pages)    160   

  
RE 46 Detailing of assistant defense counsel, CPT Autorino 167 
 Sept 21, 2004 (1 page) 
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RE 47 Appointing Authority’s approval of some challenges for  168 
 Cause, October 19, 2004 (28 pages) 

  
RE 48 Filings Inventory, Nov. 7, 2004 (11 pages)  196 
  
RE 49 Official copies of Presiding Officer Memoranda,    208 
 as of Oct. 24, 2004 (40 pages)  
 
 1-1  Presiding Officers Memoranda  209 
 
 2-1  Appointment and Role of the Assistant to the Presiding Officers 210 
 
  3     Communications, Contact, and Problem Solving  213 
 
 4-2  Motions Practice 215 
 
 5 Spectators to Military Commissions  223 
 
 6-1 Requesting Conclusive Notice to be Taken 226 
 
 7 Access to Evidence and Notice Provisions  229 
 
 8 Trial Exhibits 232 
 
 9 Obtaining Protective Orders and Requests for Limited 238 
  Disclosure 
 
 10 Witness Requests, Requests to Depose a Witness, and  240 
  Alternatives to Live Testimony  
 
 11 In development: Qualifications of Translators/Interpreters  242 
  and Detecting Possible Errors of Incorrect Translation and 
  Interpretation during Commission Trials 
 
 12 Filings Inventory  243 
 
RE 50 Interlocutory Question No. 1-Presiding Officer submits suggestion    247 

 that closed sessions be held without accused being present— 
 this would also permit sessions outside Guantanamo.  Request 
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 and Appointing Authority decision are each one page in length. 
  
RE 51 Interlocutory Question No. 2—Presiding Officer submits   249 
  suggestion that some sessions be held outside Guantanamo  

 and by conference call.  Request and Appointing Authority 
 decision are each one page in length. 

    
RE 52 Presiding Officer submits Interlocutory Question No. 3--Seeks    251 
  clarification of the process for deciding motions and the 

 procedure for forwarding interlocutory questions.  Request 
 is two pages in length and Appointing Authority decision is 
 one page in length. 

  
RE 53 Presiding Officer submits Interlocutory Question No. 4--Seeks    254 
  clarification of when the Presiding Officer should provide  

 instruction(s) to the commission members.  Request is four pages 
 in length and Appointing Authority decision is one page in length. 

 
RE 54 Presiding Officer submits Interlocutory Question No. 5--Seeks    259 

 clarification of when alternate member(s) are replaced. 
 Request is four pages in length and Appointing Authority 
 decision is one page in length. 
 

RE 55 Instructions by the Presiding Officer (1 page)    264 
  
RE 56 Defense supplement to previous motions concerning expert     265 
  witnesses, Nov. 7, 2004 (3 pages) 
 
RE 57 Memorandum detailing prosecutors, Oct. 27, 2004 (1 page)    268 
 
RE 58 Memorandum detailing prosecutors, Nov. 5, 2004 (1 page)    269 
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1 
) 
1 
) Approval of Charge 
1 And Referral 

July 13,2004 

The charge against Salim Ahmed Hamdan (&a Salim Ahmad Hamdan, dWa Salem 
Ahmed Salem Hamdan, &a Saqr a1 Jadawy, aikla Saqr a1 Jaddawi, a/k/a Khalid bin Abdallah, 
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schedule, including dates for submission and argument of motions, and a convening date. 
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1 
U N I T E D  S T A T E S  ) 

) 
v. ) 

) Military Commission Members 
SALIM AHMED HAMDAN ) 
a/k/a Salim Ahmad Hamdan ) July 13.2004 
M a  Salem Ahmed Salem Hamdan ) 
m a  Saqr a1 Jadawy ) 
&/a Saqr a1 Jaddawi ) 
aMa Khalid bin Abdallah ) 
aWa Khalid wl'd Abdallah ) 

The following officers are appointed to serve as a Military Commission for the purpose 
of trying any and all charges refmed for trial in the above-styled case. The Military 
Cammission will meet at such times and places as directed by the Appointing Authority or the 
Presiding Officer. Each memher of the Military Commission will scrvc until relieved by proper 
authority. 

In the event of incapacity, resignation, or removal of a member who has not been 
designated as the Presiding OMicer, the alternate member is automatically appointed as a 
member. 

Coloncl Pctcr C. Brownhack, Ill, USA (Retired). Presiding Officer 
Member 

Colonel 
Coloncl Member 

Member 
1.1cutenant Colonel 

A 

John D. ~iteliburg, Jr. 2 
- 

Appointing Authority 
for Military Commissions 
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2_ 
OFFICE QF T f q  S F c ~ r - i ?  . . 

THE WHITE HOUSE ":FE'ISE 
WASHINGTON 1m3 JUL 14 I+! 5: j p  

TO THE SECRETARY OF DEFENSE; 

Based on the infomation available to me ficm a11 rourccs, including the factual summary 
fmm the Department of Defense Criminal Investigation Task F o m  dated June 24,2003 
and fonvarded to me by the Deputy Semtary of Defense by laex dated July 1,2003; 

Pursuant to the Military Order of November 13,2001'on "Dctcntion, Treatment, and 
Trial of Certain Non-Citizens in the Wsr Against Termism": 

In accordance with the Constihrtion nnd consistent with the laws of the United States, 
including the Authorization for Use of Military Force Joint Resolution (Public Law 107- 

I, GEORGE W. BUSH, as President of the United States and Commander in chief of ihc 
Axmd Forces of the United States, hereby DETER- for the United Statg of 
America that in relation to Salim Ahmcd Hamdan. D e p e m t  of Defense Internment 
Serial No. USWM-OOI49DP. who is not a United Statee citizen: 

(1) There is mason to believe that he, at the relevant times: 
(a) is or was a member of the organization known as a1 Qaids; , 

(b) has ongaged in, aided or abated, or conspired to commit, acts of intcniatio~al 
tem,rism, or acts in preparation therefor, that have caused, threaten ro cause, or 
have as their aim ro cause, injury to or rdvme effects on-the United States, its 
citizens, national security, foreign policy, or economy; or 

(c) has knowingly harbored one or more individuals described in subparagraphs 
(a) or @) above. 

(2) It is in the interest of the United Smtu that he be subject to the Military Order of 
November 13,200 1. 

t, cffcctive this day, Salim Ahmed Hamdm shall be 

Q ~ S I   FIE^ IRU) 
m-G,mo-J% w, 

X 0 2 3 7 5  103  
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PROTECTIVE ORDER 
FOR OFFICIAL USE ONLY 

UNITED STATES v. SAI,EM AHMED SALEM HAMDAN 

PROTECTIVE ORDER: Full Names of Interpreters and Translators and Interpreters on the 
Record 

1. The Presiding Office is in receipt of a comm~inication from the Program Manager of thc 
International Language Service (ILS) (relevant portions pasted below.) The ILS provides 
translatorlinterpreter for Commission trials. In that communication, the Program Manager 
requests that only thc first name of 1l.S translator/interpreter be spoken in open session, and that 
their full names he omitted for security reasons on behalf of the translatorlinterpreter. 

2. 1 direct that the full names of ILS translatorlinterpreter not be spoken on the record unless 
directed otherwise. 

3.  To ensure that the written record is complete with respect to the identity of the 
translatorlinterpreter, the Prosecutor will hand the translatorlinterpreter a piece of paper with the 
name of the translatorlintcrpreter asking if their full name is written correctly on the paper. The 
witness will then be sworn in accordanc with the trial guide. Tile paper with the full name will 
be marked as a Review Exhibit. b 

YETER E. BROWNBACK, III 
COL, IA, USA 
Presiding Officer 

From: 1-1 
Sent: :iedors Id , ,  A @,st 18, 2004 10 50 
 TO:(-^ 
Subject: RE dr, ,r,c. 
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DEPARTMENTOFDEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

1610 DEFENSE PENTAGON 
WASHINGTON. DC 20301.1610 

July 28,2004 

MEMORANDUM FOR COMMANDER 

SUBJECT: Detailed Prnseamrs 

Consistent with my authority as ChiefProsecutor aad the pvisions of Sections 4B(2) of 
Military Commission Order No. 1,  dated Mad 21,2002, and Section 3B(9) of Military 
Commission Instruction No. 3, dated April 30,2003, the above named counsel are detailed and 
designated as follows: 

United States v. a1 Bablul 
Detailed Prosecutor: ~ o m m a n d a  
Detailed Assistant Prosemton: Lieutenant ~ o l o n e l ~ a p t a i n -  

United States v. a1 Ocsi 
Detailed Prosecutor: Lieutenant Colonel 
Detailed Assistant Prosecutafs: 

United ws v. Hamdan 
Detailed Prosacutor: Commander 
Detailed Assistant Pro~~:utors: 

United Stats v. Hicks 
Detailed Prosecutor: Lieutenant 
Detailed Assistant Prosecutors: Major 

%$ RO ERT SWANN (hh+- 
Coinel, U.S. Army 
ChidRosecutor 
OEce of Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTION. DC 20301-1600 

23 July 2004 

MEMORANDUM DETAILING DEFENSE COUNSEL 

TO: Lieutenant Colonel Sharon Shaffer, Major Mark Bridges, Major Michael Mori, LCDR 
Philip L. Sundel, LCDR Charles D. Swift 

SUBJECT: Detailed Defense Counsel 

Consistent with my authority as Chief Defense Counsel and the provisions of sections 4C and 5D 
of Miitary Order No. 1, dated March 21,2002, and section 3B of Military Commission 
Instruction # 4, dated 15 April 2004, the above named counsel are detailed and designated as 
follows: 

United States v. Al Bahlul 
Detailed Defense Counsel: LCDR Philip Sundel 
Assistant Detailed Defense Counsel: Major Mark Bridges 

United States v. Al Oosi 
Detailed Defense Counsel: Lieutenant Colonel Sharon Shaffer 

United States v. Hamdan: 
Detailed Defense Counsel: LCDR Charles Swift 

Unted States v. Hicks: 
Detailed Defense Counsel: Major Michael Mori 

Colonel Will A. Gunn, USAF 
Chief Defense Counsel 
Oflice of Military Commissions 
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UNITED STATES OF AMERICA 1 
1 

v. ) 
) CHARGE: 

SALIM AHMED HAMDAN ) CONSPIRACY 
&a Salim Ahmad Hamdan ) 
&a Salem Ahmed Salem Hamdan ) 
&a Saqr a1 Jadawy ) 
M a  S a q ~  al Jaddawi ) 
&a Khalid bin Abdallah ) 
&a Khalid wl'd Abdallah ) 

Salim Ahmed Hamdan (&a Salim Ahmad Hamdan, &a Salem Ahmed Salem 
Hamdan, &a Saqr al Jadawy, M a  Saqr a1 Jaddawi, &a Khalid bin Abdallah, &a 
Khalid wl'd Abdallah) is aperson subject to ma1 by Military Commission. At all times 
material to the charge: 

JURISDICTION 

1. Jurisdiction for this Military Commission is based on the President's determination of 
July 3,2003 that Salim Ahmed Hamdan (&a Salim Ahmad Hamdan, &a Salem 
Ahmed Salem Hamdan, W a  Saqr al Jadawy, W a  Saqr al Jaddawi, &a Khalid bin 
Abdallah, &a Khalid wl'd Abdallah, hereinafter "Hamdan") is subject to his 
Military Order of November 13,2001. 

2. Hamdan's charged conduct is triable by a military commission. 

GENERAL ALLEGATIONS 

3. A1 Qaida ("'the Base"), was founded by Usama bin Laden and others around 1989 for 
the purpose of opposing certain governments and officials with force and violence. 

4. Usama bin Laden is recognized as the emir (prince or leader) of a1 Qaida. 

5. A purpose or goal of a1 Qaida, as stated by Usama bin Laden and other a1 Qaida 
leaders, is to support violent attacks against property and nationals (both military and 
civilian) of the United States and other countries for the purpose of, inter alia, forcing 
the United States to withdraw its forces from the Arabian Peninsula and in retaliation 
for U.S. support of Israel. 

6. Al Qaida operations and activities are directed by a shura (consultation) council 
composed of committees, including: political committee; military committee; 

Review ~xhibit 7 
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security committee; finance committee; media committee; and religious/legal 
committee. 

7. Between 1989 and 2001, a1 Qaida established training camps, guest houses, and 
business operations in Afghanistan, Pakistan and other countries for the purpose of 
supporting violent attacks against property and nationals (both military and civilian) 
of the United States and other countries. 

8. In August 1996, Usama bin Laden issued a public "Declaration of Jihad Against the 
Americans," in which he called for the murder of U.S. military personnel serving on 
the Arabian Peninsula. 

9. In February of 1998, Usama bin Laden, Ayman al Zawahari and others under the 
banner of the "International Islamic Front for Jihad on the Jews and Crusaders," 
issued a fatwa burported religious ruling) requiring all Muslims able to do so to kill 
Americans -whether civilian or military - anywhere they can be found and to 
"plunder their money." 

10. On or about May 29, 1998, Usama bin Laden issued a statement entitled "The 
Nuclear Bomb of Islam," under the banner of the "International Islamic Front for 
Fighting Jews and Crusaders," in which he stated that "it is the duty of the Muslims to 
prepare as much force as possible to terrorize enemies of God." 

11. Since 1989, members and associates of al Qaida, known and unknown, have carried 
out numerous terrorist attacks, including, but not limited to: the attacks against the 
American Embassies in Kenya and Tanzania in August 1998; the attack against the 
USS COLE in October 2000; and the attacks on the United States on September 11, 
2001. 

CHARGE: CONSPIRACY 

12. Salim Ahmed Hamdan (&a Salim Ahmad Hamdan, &a Salem Ahmed Salem 
Hamdan, &a Saqr al Jadawy, &a Saqr al Jaddawi, Khalid bin Abdallah, &a 
Khalid wl'd Abdallah, hereinafter "Hamdan"), in Afghanistan, Pakistan, Yemen and 
other countries, from on or about February 1996 to on or about November 24, 2001, 
willfklly and knowingly joined an enterprise of persons who shared a common 
criminal purpose and conspired and agreed with Usama bin Laden, Saif al Adel, Dr. 
Ayman al Zawahari (aMa "the Doctor"), Muhammad Atef (&a Abu Hafs al Masri), 
and other members and associates of the al Qaida organization, known and unknown, 
to commit the following offenses triable by military commission: attacking civilians; 
attacking civilian objects; murder by an unprivileged belligerent; destruction of 
property by an unprivileged belligerent; and terrorism. 

13. In furtherance of this enterprise and conspiracy, Hamdan and other members or 
associates of a1 Qaida committed the following overt acts: 

Review Exhibits 1-15
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a. In 1996, Hamdan met with Usama bin Laden in Qandahar, Afghanistan and 
ultimately became a bodyguard and personal driver for Usama bin Laden. 
Hamdan served in this capacity until his capture in November of 2001. Based 
on his contact with Usama bin Laden and members or associates of al Qaida 
during this period, Hamdan believed that Usama bin Laden and his associates 
were involved in the attacks on the U.S Embassies in Kenya and Tanzania in 
August 1998, the attack on the USS COLE in October 2000, and the attacks 
on the United States on September 11,2001. 

b. From 1996 through 2001, Hamdan: 

1) delivered weapons, ammunition or other supplies to al Qaida members 
and associates; 

2) picked up weapons at Taliban warehouses for al Qaida use and 
delivered them directly to Saif al Adel, the head of al Qaida's security 
committee, in Qandahar, Afghanistan; 

3) purchased or ensured that Toyota Hi Lux trucks were available for use 
by the Usama bin Laden bodyguard unit tasked with protecting and 
providing physical security for Usama bin Laden; and 

4) served as a driver for Usama bin Laden and other high ranking a1 
Qaida members and associates. At the time of the al Qaida sponsored 
attacks on the U.S Embassies in Tanzania and Kenya in August of 
1998, and the attacks on the United States on September 11,2001, 
Hamdan served as a driver in a convoy of three to nine vehicles in 
which Usama bin Laden and others were transported to various areas 
in Afghanistan. Such convoys were utilized to ensure the safety of 
Usama bin Laden and the others. Bodyguards in these convoys were 
armed with Kalishnikov rifles, rocket propelled grenades, hand-held 
radios and handguns. 

c. On divers occasions between 1996 and November of 2001, Hamdan drove or 
accompanied Usama bin Laden to various al Qaida-sponsored training camps, 
press conferences, or lectures. During these trips, Usama bin Laden would 
give speeches in which he would encourage others to conduct "martyr 
missions" (meaning an attack wherein one would kill himself as well as the 
targets of the attack) against the Americans, to engage in war against the 
Americans, and to drive the "infidels" out of the Arabian Peninsula. 

d. Between 1996 and November of 2001, Hamdan, on divers occasions received 
training on rifles, handguns and machine guns at the a1 Qaida-sponsored al 
Farouq camp in Afghanistan. 
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Biographical Summary 

Peter E. Brownback Ill 

Received a Regular Anny commission as an infantry officer in June 
1969. After initial officer training, assigned as a platoon leader 
in 31325 PlR, 82d Abn Div, Fort Bragg, NC from October 1969 to 
February 1970. 

Vietnam service from June 1970 -June 1971 as an infantry platoon 
leader, armored cavalry platoon leader, and battalion S-1, all with 
the 1736 Airborne Brigade. 

Served with 5th Special Forces Group at FBNC from June 71 to 
February 1973 as an A Detachment Commander and Battalion S-3 

Infantry Officer Advanced Course --June 1973 -May 1974. 

Vlrginia Bar. June 1977. 

Assigned to Office of the Staff Judge Advocate, 826 Airborne 
D~v~sion, FBNC, 1977-1980. Trial Counsel, Chief Administratiie 
Law, Chief Military Justice. 

Senior Defense Counsel, Fort Meade, MU. 198051 

Operations Omcer. US Army Trial Defense S e ~ i c e ,  Falls Church, 
VA. 1981-84. 

Legal AdvisorILegal Instructor, USAJFK Center for Special Warfare, 
FBNC. 1984-85. 

Legal Advisor, Joint Special Operations Command, FBNC, 1985-88. 

Senior Mititary Judge. Mannheim. FRG. 1988-1991. 

Director of Legal Operations, JSOC, FBNC. Jan 91 - Apr 91 

Staff Judge Advocate, 226 SUPCOMIARCENT Forward. Dhahran. KSA. May 
91 - May 92. 

Chief Circuit Judga. 2d JudicialCircuit. FBNC. 1992 - 1996. 

Chief Circuit Judge. 5th Judicial Circuit. Mannheim, FRG, 1996 - 1999, 

Entered on Me retired rolls on 1 July 1999. 

Recalled to active duty on 14 July 2004~ 
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AWARDS: Combat Infantryman's Badge, Special Forces Tab. Ranger 
Tab. Master Parachutist Badge, DSM. LOM x 3, BSM x 5, MSM x 2, 
JSCM x 2, ARCOM x 2, AAM. JMUA x 2, NDSM, VSM. SWABS, HSM, 
RVNGCUC, RVNCAMU. KUKULISM 
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Voir Dire Question Prepared by Presiding Officer, COL Peter E. Brownback 
(Taken from the Draft Triat Guide.) 

1. I do not know any accused whose case has been referred to the Commission. 

2.1 do not know any person named in any of the charges. 

3. Of the names of witness I have seen so far, 1 do not recognize any of their names. 

4. 1 do not have any prior knowledge of the facts or events in this case that will make me unable 
to serve impartially. 

5.1 do not know, and have no command relationship with, any other member. 

6 .1 believe that 1 can vote fairly and impartially notwithstanding a difference in rank with other 
member. I will not use my rank to influence any other member. 

7. 1 have not had any dealings with any of the parties to the trial, to include counsel for both 
sides, that might affect my performance of duty as a Commission member in any way. 

8. 1 have not had any prior experience. either personal or related to my military duties, that I 
believe that would interfere with my ability to fairly and justly decide this case. 

9. No family member, relative, or close friend that 1 am aware of was the victim of the events of 
9-1 1, and has not been the victim of any alreged terrorist act. 1 have been told that a former 
Judge Advocate General's Corps officer was on one of the planes which hit the World Trade 
Center. This officer was assigned to Fort Bragg at some time during the period 1984 to 1988, 
while I was assigned there. I do not recall the last time I saw the officer, nor do I recall his name. - 
He was not assigned to the same unit(s) to which I was assigned, although we met, I feel certain, 
at one or more of the judge advocate functions on base. 

10. 1 have seen and heard general media reporting about the events of 9-1 1, a1 Qaida, Usama Bin 
Laden, and terrorism on broadcast TV and the various newspapers. Nothing I have seen or read 
will have any effect on my ability to perform the duties as a Commission member fairly and 
impartially. 

I I .  I promise as a Commission Member that I will keep an open mind regarding the verdict until 
ail the evidence is in. 

12. 1 know and respect that the accused is presumed innocent and this presumption remains 
unless his guilt is established beyond a reasonable doubt. I know and respect that the burden to 
establish the guilt of the accused is on the prosecution. I agree to be guided by and follow these 
principles in deciding this case. 

13. I have nothing of either a personal or professional nature that would cause me to be unable to 
give my full attention to these proceedings throughout the trial. 
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14. I am not aware of any matter that might raise a question concerning my participation in this 
trial as a Commission member. 

Peter E. Brownback I11 
Colonel, USA 
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Presiding Officer Voir Dire Addendum - Relationship with Othcr Personnel 

a. Mr. tlaynes: I believe that I once met the General Counsel at the Army's Judge 
Advocate General's School in 1996 or 1997 as part of an organized run. We exchanged 
perhaps ten minutes worth of casual chit-chat during the run. Other than that, I have had 
no contact with Mr. Haynes. 

b. Mr. Altenburg: 

1. I first met (then) CPT Altenburg in the period 1977-78, while he was assigned 
to Fort Bragg. My only specific recollection of talking to him was when we discussed 
utilization of c o m o o m s  to try cases. 

2. To the best of my knowledge and belief, 1 did not see or talk to Mr. Altenburg 
again until sometime in the spring of 1989 at the Judge Advocate Ball in Heidelberg. 
Later, in November-December 1990, (then) LTC Altenburg obtained Desert Camouflage 
Uniforms for COL Wayne Iskra and me so that we would be properly outfitted for trials 
in Saudi Arabia. 

3. During the period 1992 to 1995, (then) C01, Altenburg was the Staff Judge 
Advocate, XVIlI Airborne Corps and Fort Bragg while 1 was the Chief Circuit Judge, 2"d 

saw each other about twice a week and sometimes more than that. We generally attended 
all of the SJA social functions. He and his wife (and children - depending upon which of 
his children were in residence at the time) had dinner at our house at least three times in 
the three years we served at Fort Bragg. I attended several social functions at his quarters 
on post. Though he was a convening authority and I was a trial judge, we were both 
disc~plined enough to not discuss cases. I am sure there were times when hc was not 
pleased with my rulings. 

4. From summer 1995 to summer 1996 when Mr. Altenburg was in Washington 
and I at Fort Bragg, he and I probably talked on the telephone three or four times. I 
believe that he stayed at my house one night during a TDY to Fort Bragg (but 1 am not 
certain.). 

5. During the period June 1996 to May 1999, I was stationed at Mannhein, 
Germany and Mr. Altenburg was in Washington. Other than the World-Wide JAG 
Conferences in October of 1996, 1997, and 1998,I did not see nor talk to MG Altenburg 
except once -- in May of 1997, I attended a farewell dinner hosted by MG Altenburg for 
COL John Smith. In May 1999, MG Altenburg presided over my retirement ceremony at 
The Judge Advocate General's School and was a primary speaker at a "roast" in my honor 
that evening. 
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6 Since my retitement from the Army on 1 July 1999, Mr. Altenburg has never 
been to our house and we have never been to his. From the time of my retirement until 
the week of 12 July 2001,I have had the occasion to speak to him on the phone about 
five to ten times. I had two meetings or personal contacts with him during that period. 
First, in July or August 2001 when I was a primary speaker at a "roast" in MG 
Altenburg's honor at Fort Belvoir upon the occasion of his retirement. Second, in 
November (I believe.) 2002,l attended his son's wedding in Orlando, Florida. 

7. I sent him an email in December 2003 when he was appointed as the 
Appointing Authority to congratulate him. 1 also sent him an email in the spring of 2004 
when I heard that he had named a Presiding Officer. Sometime in the spring of 2004, I 
called his house to speak to his wife. AAer we talked, she handed the phone to Mr. 
Altenburg. He explained that setting up the office and office procedures was tough. I 
suggested that he hire a former JA Warrant Officer whom we both knew. 

8. To the best of my memory, Mr. Altenburg and 1 have never discussed anything 
about the Commissions or how they should function. Without doubt, we have never 
discussed any case specifically or any of the cases in general. 1 am certain that since 
being appointed a Presiding Officer we have had no discussions about my duties or the 
Commission Trials. 

c. BG Hemingway: I had never met, talked to. or otherwise communicated with BG 
Hemingway until I reported on 14 July 2004. 

d. Members: I have never met or talked to any of the other members of the commission. 
1 have emailed instructions to all of them and received email receipts from all of them. A 
copy oC what 1 sent to the members was provided to all counsel. 
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Memorandum for All Counsel 18 August 2004 

Subject: Questionnaire #2 - Presiding Officer Voir Dire 

1. 1 have received questions from counsel in Al Bahlul, Hamden, and Hicks. Many of 
the questions are the same or so nearly the same as to make no difference. I am 
answering these questions by this memorandum. 

2. I refer all counsel to MCO #I, para 6B(1) and (2) - the commission is to provide a full 
and fair trial, impartially and expeditiously. Further, MCI # 8, para 3A(2), states that 
questioning of the members, to include the Presiding Officer, shall be narrowly focused 
on issues pertaining to whether good cause may exist for removal of any member. 

3.  Professional Background -- 

a. I have served in close ground combat only in Vietnam - where I was a rifle 
platoon leader and an armored cavalry platoon leader. I do not remember having any 
occasion to deal with enemy prisoners - either by capturing them or being involved in 
trying them or questioning them. However, I did work with Former Viet Cong who had 
come over to the ARVN. 

b. During my time as an infantry officer and a judge advocate, I attended many 
courses - some of which focused on the law of war and international law. 1 do not recall 
the wherelwhen's for these courses. I taught various aspects of international law and law 
of war at the JFK Special Warfare Center for a year. To the best of my knowledge, 1 
have not attended any courses focusing on LOAC or IL since 1984185. However, during 
various presentations at general comes, I may have had some exposure to these subjects. 

c. I have not received any specialized training, formal or informal, on A1 Qaeda. 
the Taliban, Islamic Fundamentalism, or detainee operations. I have had the occasion to 
read newspaper and news magazine accounts of various aspects of the topics above. I 
also have read some articles published in the Army War College journal and the Military 
Law Review. Additionally, I have read numerous articles on various topics while surfing 
the web. 

d. 1 am generally aware of the conduct of operations in Afghanistan and Iraq. I 
am interested in such operations. 1 have had occasion to look at the DOD website on 
Military Commissions. 1 have not seen any of the data or articles on detainee operations. 

e. 1 have not written for publication or spoken publicly about any of the topics in 
paragraph 3c above. 

f, I am and have been an associate member of the Virginia State Bar since 1977 
I have never practiced law in the civilian sector. 

4. Personal Backgound: 
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a. I was raised as a Christian. 1 do not attend church regularly. 1 have no 
antipathy towards Islam, or any of the other major religions. My knowledge of Islam is 
based primarily upon my readings and my dealings with Saudis, Kuwaitis, and others 
during my tour in Saudi Arabia in 1991-92. 1 am not an expert in the areaof Islam, 
although I have some knowledge. 1 do own a Qur-An, but I do not profess to be a student 
of the Qur-An. 

b. I entered onto the retired rolls on 1 July 1999. I intended to be retired. 
However, 1 soon discovered that I was slightly bored. Consequently, at the urging of my 
wife, I took several part-time jobs. These included being an enumerator for the 2000 
Census, a safety person for beach renewal operations, an instructor for an SAT prep 
course, and an instructor at a local college. 1 enjoyed all of the jobs and I regretted 
having to quit two of them upon my recall to active duty. 

c. My hearing is within deployment standards. I do not like to have people 
mumble - I prefer that they speak with a command voice. There is no impaiment. 

d. Caveat - see 4% below. I belong to several military professional organizations 
and to various social organizations. None of them is political in nature. I do not attend 
meetings. 

e. 1 do belong to a local wmmunity organization which supports various 
propositions involving local city management and zoning. It is political only in the sense 
that it wants voters to vote in accordance with its rewmmendations - most of which are 
simply anti-over-development. I have attended at least three of its meetings when the 
topic was one of interest to me. 

f. I am registered to vote. My Voter Registration Card shows NPA in the Party 
block. 1 have not campaigned for anyone. 

5 .  Effect of 9/11 and other events: 

a. See Questionnaire #1 for the only person I knew who was killed on 911 I 

b. I knew and know many people in the Pentagon. I did not have any personal 
friends who were killed or injured there; however, I did have friends who were in the 
building when the plane hit. 

c. I have many friends and others who have been stationed in Afghanistan and 
Iraq. I am aware of the impact of war upon soldiers and their families. 

d. There was no specific impact of 911 1 and related events upon me or my family. 
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6. Mr. Hodges: 

a. 1 first became aware of Keith Hodges in 1980-81. I was the Senior Defense 
Counsel at Fort Meade, MD. The post stockade served many posts along the east coast. 
One of those posts was Fort Eustis, VA, where CPT Hodges was a prosecutor. He was 
the lead prosecutor on a murder case - I became involved in the case through my dealings 
with the DC at Eustis. 

b. 1 next saw LTC Hodges when he was the Regional Defense Counsel in 
Stuttgart, Germany and 1 was one of the military judges at Mannheim. We had numerous 
professional contacts and we may have been at two or three social functions together. 

c. In 1992, I became the Chief Circuit Judge, 2d Judicial Circuit, Fort Bragg, NC. 
One of the Circuit Judges who worked for me was LTC (later COL) Hodges. We worked 
closely together - via telephone and electronic bulletin board (precursor to email) - until 
his departure for Fort Hood in 1995. During this period, 1 only saw him at judicial 
training functions and on one occasion when I promoted him to Colonel. 

d. From 1995 to 1996, COL Hodges and I talked and exchanged emails routinely 
on various matters. We worked on the Benchbook together and we helped each other 
with various case-related problems. I saw COL Hodges once, during a judicial training 
function. 

e. From 1996 until my retirement in 1999, COL Hodges and I continued to 
exchange ideas, suggestions, instructions, and the like by mail. I saw him three times at 
judicial training functions. 

f. Upon my retirement in 1999, COL Hodges and I had few occasions to 
exchange cmail or telephone calls while he was at Fort Hood. However, atter he retired 

When Mr. IIodees would come across a criminal law case which he thoueht would - 
interest me, he would fonvard it to me. 

g. During the period after the announcement of the Military Commissions in 
2001, Mr. Hodges and I discussed the commissions on at least one occasion. He knew 
that I had ut my name in for consideration. On 29 June 2004,I received an email fram 
LTC d t  OMC. In it he stated that the Appointing Authority was conmdering hiring a 
Legal Advisor to the Presiding Officer and asked if I had any recommendations. 1 
immediately gave him Mr. Hodges' name, because: 

1) 1 was personally familiar with Mr. Hodges' work and work ethic. 
2) I was personally familiar with Mr. Hodges' knowledge of criminal law 

and procedure. 
3) 1 was personally familiar with Mr. Hodges' ability to write, edit, and 

publish procedural matters. 
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4) 1 was aware of Mr. Hodges' performance as a military judge, both the 
highs and the lows. 

 asked me for Mr. Hodges' contact information and I gave it to him. 
Subsequently, the Appointing Authority, UP MCO #I, executed a detailing agreement 
with the Federal Law Enforcement Training Center - whereby Mr. Hodges would be 
detailed to OMC for a year. While Mr. Hodges is paid by DHS, his employer is OMC. 
During the penod of the detail, Mr. Hodges' primary focus is OMC. Mr. Hodges has 
distributed a copy of the detailing agreement to all counsel. 

h. Once  and Mr. Hodges talked, I talked to Mr. Hodges and pointed out 
some of the problem areas in working with the commissions. He eventually decided to 
accept the detail. 

i. Since 15 July 2004, Mr. Hodges has been part ofthe procedural preparation for 
the proceedings bcfore the commissions. He has written procedures. written mails, 
written memoranda, and prepared various drafts. All of this has been done under my 
supervision. Mr. Hodges has also prepared memoranda and drafts which he forwarded to 
the Appointing Authority concerning procedural aspects of the commissions. He did this 
with my knowledge and consent, but acting far the Appointing Authority. To my 
knowledge, Mr. Hodges has had many communications with OMC personnel -most by 
email. I am not aware of any communications between Mr. Hodges and any members of 
OGC. All of Mr. Hodges' communications with OMC personnel were in the area of 
procedural and logistic preparation for commission proceedings. I believe that it is 
entirely appropriate for Mr. Hodges to discuss and make recommendations for procedural 
changes or structure so that the commission process may function efficiently and 
expeditiously. 

j. Mr. Hodges and 1 have never discussed the substance of any of the cases 
currently referred to the commission for trial. We have never discussed MCI #2. All of 
our discussions, efforts, and work have been focused on the procedural requirements to 
get cases before the commission. 

k. I have never had an expartc discussion with Mr. Hodges concerning any of the 
cases referred to the commission. 

7. Selection as Presiding Officer: 

a. Sometime in the spring of 2002,I was told by someone that the Presiding 
Officers of the Military Commissions could be retired officers who were recalled to 
active duty. I discussed this with ~ 0 ~ _ h i e f  o rial Judge. 

b. In January 2003,I got a call from OCTJ, informing that if 1 wanted to put my 
name in for PO, I had to send in a statement. I did and I did. 
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c. In December 2003,I read that MG (Ret.) Altenburg had been named the 
Appointing Authority. In January 1 received a call from OCTJ wanting to know if I, 
among others, was still interested. I was. 

d. On 24 or 25 June 2004, I got a call from L T C = ~ ~  OMC. He wanted to 
know if I was still interested. 1 was. He told me that an announcement would be made 
quickly. On 28 June I got four phone messages that some PA0 wanted to read me a 
press release so that I could okay it. I never found the PAO. On 29 June 2004, the 
announcement was made. 

e. MG (Ret.) Altenburg knew that I was interested in being on one of the 
commissions. 

e. That is all I know about the selection process. 

8. Military Commissions: 

a. The Presiding Officer has specifically designated roles and duties under MCO 
#I and the MCI's. Those roles and duties are different, in many ways, from those of the 
other members of the commission. In some areas, MCO #1 and the MCl's give the 
Presiding Officer the authority to act for the commission without the formal assembly of 
the full commission. UP the President's Military Orde, the Presiding Officer can be 
overruled by a majority of the commission in certain areas. For a full explanation of the 
Presiding Officer's powers, see MCO #1 and the MCl's. As the only member of the 
commission who is a judge advocate. I will tell the commission what 1 bclieve the law to 
be. However, the President's Military Order states that the commission will decide all 
questions of law and fact. As with all matters of law, I invite counsel to provide motions 
and briefs so that I may become better informed - I note that there have been no motions 
or notice of motions to date on any legal topics. 

b. Addressing a specific question, I did in fact state: "Perhaas a better way of 
lookina at the matter is to say that 1 have authority to order those thin@ which I o& - - 
done." 1 then went on to say thatthis was based on my interpretation of the law and that -- 

my interpretation would be the one that counted "until superior competent authoritv (The 
President, The Sccretaw of Defense. Thc General Counsel of the Doartment of Defense, 
The Amointing Authority) issues directives stating that what I am doing is incorrect." 
Rased on a directive from the Appointing Authority, I did not and will not hold 
commission sessions without the full commission. This directive did change my opinion 
concerning my ability to hold sessions without the full commission. 

c. Based on my interpretation of the MCO and MCI's, the standard for whether or 
not a member should sit is whether there is good cause to believe that the member can not 
be fair and impartial and provide a full and fair trial. The determination as to whether 
there is good cause to relieve a member is made by the Appointing Authority. If I believe 
that there is good cause to relieve me or any other member, 1 am required to forward that 
information to the Appointing Authority for his decision. 0 
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d. I have had the occasion to review various material about military commissions. 
The commentary on commissions and the legality thereof is about what one would expect 
- a lot pro, a lot con. The commentary ranges from the legality of the commissions to the 
structure of the commissions to the law governing the establishment and operation of the 
commissions. Until these areas have been thoroughly briefed by counsel, I reserve my 
opinion. 

e. Any service member has the right and duty to disobey an unlawful order or 
general order or regulation However, the standard under Article 92 is quite high. 
Obviously, if the order or regulation is patently illegal, the source of the order or 
regulation does not mitigate the illegality. 

f. Counsel are encouraged to provide briefs on the issue of "declaring an order or 
regulation" unlawful by the Presiding Officer of a commission. I am not preparcd to 
address the issue at this time. 

Y. Personal Knowledge of Cases: 

a. 1 have read the charge sheets in all four cases which are presently referred to 
the commission for trial. That is all that I have read or know about any of the cases. I 
have not seen the Presidential Determinations in the cases. I have not discussed the facts 
of the cases with anyone - either in my personal or professional capacity. Until 1 received 
the charge sheets, I had never heard the names of any of the defendants. 

b. If the Prosecution proves all of the elements of an offense beyond a reasonable 
doubt. then a vote for a guilty finding would be appropriate. If not, then a vote for a not 
guilty finding would be appropriate. 

c. As to the responsibility for the acts of 911 1 and others, the only knowledge I 
have of the acts and the perpetrators is open news media. If one were to believe what one 
reads, then it would appear that members of A1 Qaeda were responsible for the attacks. I 
have no opinion as to the actions of specific individuals. 

10. General: 

a. My participation as a member and Presiding Officer in this commission will 
have an impact on my personal life. It will have no impact on my professional life - I do 
not have a professional life. Once these proceedings are finished I will retire again. 

b. Media interest in the case will not have an impact on how I perform my duties. 

c. Other than memoranda and emaib from OMC - on which counsel were cc'd, I 
have received no instructions, hints, suggestions, or any other form of communication 
from anyone in any governmental position (to include OMC and OGC) concerning what 1 
should do as a Presiding Officer in these proceedings. Based on my personal and 0 
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professional knowledge of Mr. Altenburg, my belief is that he wants to have these cases 
tried hlly and fairly. 1 have not discussed my role as Presiding OGcer with Mr. 
Altenburg at all. 

d. 1 am not aware of any matter which might cause a reasonable person to believe 
that 1 could not act in a fair and impartial manner in these proceedings. 

Peter E. Brownback 111 
COL. JA 
Presiding Officer 
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Instructions given to members prior to arriving at GTMO listed in order given. 

All instructions sent to members by COL Brownback 

Page 1: Sent by email. 

Pages 2 and 3: All members e x c e p t .  Printed and given to members at Andrews 
AFB and returned to COL Brownback. 

Pages 4 and 5: Printed and given t o y  Andrew. (Same as above 
except noting the signed document to go to LN1 COL Brownback.) 

Page 6: Email to all members. 

Keith Hodges 
Assistant to the Presiding Ofiicers 
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Instructions to Prospective Commission Members 

I am Colonel Peter E. Brownback, 111. You and I have been detailed to be members on a Military 
Commission concerning the trial of certain individuals now being detained at US Naval Station, 
Guantanamo Bay, Cuba. I have also been detailed as the Presiding Officer of the Military Commission. 

1. Each of you will respond by email to the undersigned acknowledging receipt of these instructions. If you 
prefcr to use a different email address for future communications among us, please so advise me at the email 
address above. 

2. Due to the publicity which these cases may have already received, and recognizing the probability of 
further publicity, each of you is instructed as follows: 

a. As a prospective member of the Military Commission which will try a case, it will be your duty to 
determine the guilt or innocence of the accused as to the charges which have been referred to the 
Commission for trial. Under the law, the accused is presumed to be innocent of the charges against him. 
Neither the fact that the charges have been prepared by the government nor the fact that they have been 
referred to the Commission for trial warrants any inference of his guilt. Your determination as to his guilt or 
innocence must be based upon the entire evidence in the case as presented to you in open court and upon the 
law as you will be instructed. Thus, it is important that you keep an open mind and not form or express any 
opinions on the case until all of the evidence and the applicable law has been presented to you. 

b. A trial by Military Commission includesthe determination of the ability of each member to sit as a 
member. As a prospective member, you may be questioned in open session by counsel for either side or by 
myself to determine whether or not you should serve. You may also receive a questionnaire and other 
documents from me to prepare prior to trial. Trial by Military Commission requires members who approach 
the case with an open mind and keep an open mind until all of the evidence and law has been presented and 
the Comlnission closes to deliberate. A Commission member should be as free as humanly possible fi-om 
any preconceived ideas as to the facts or the law. From the date of receipt of these instructions, you will 
keep a completely open mind and wait until all of thc evidence is presented in open session and the 
Commission has retired to deliberate before you discuss the facts of this case with anyone, including other 
Commission members. 

c. Due to the previous publicity about this case and the probability of further publicity, you are instructed 
that you must not listen to, look at, or read any accounts of alleged incidents involving these cases. You 
may not consult any source, written or otherwise, as to matters involved in such alleged incidents. YOU may 
not listen to, look at, or read any accounts of any proceedings in these cases. You may not discuss these 
cases with anyone, and if anyone attempts to discuss these cases with you, you must forbid them to do so 
and report the occurrence to me. You may not discuss, other than as required to inform your military 
superiors of your duty status, your detail to this Commission as a prospective member with anyone. 

3. I do not expect that you will be involved in any proceedings until September at the very earliest. 

Peter E. Brownback 111 
COL, JA 
Presiding Officer 
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Fellow members of the Commission. Please read these instructions immediately, sign the 
bottom, and return the signed copy to me. 

Your duty as a potential Commission member does not begin until Monday morning at 
the earliest. The necessary logistical arrangements to bring members of the Commission, 
the prosecution, the defense, and support personnel to Guantanamo will bring us into 
close proximity while traveling to Guantanamo and in-processing there. Until such time 
as you are advised by me that you may discuss matters involved in this case, you may not 
discuss with anyone - not even among yourselves - anything about the Commission trials 
or the cases that may come before it. 

After we arrive later today, there will be in-processing and you will be taken to your 
billets. An assigned bailiff will be your driver. On Saturday, we have arranged a private 
fence line tour. On Sunday, we have arranged a private boat cruise. Enjoy the NEX, the 
sites, the varied eating establishments, and the broad variety of MWR activities. You will 
also note that each of your rooms has cable TV. 

Do not at any time visit or attempt to visit any of the detainee areas. The bailiff has been 
instructed not to take you in the area where those facilities are located. Should you see 
members of the media, avoid them. If approached by the media, walk away and do not 
even listen to question they may ask. If confronted by the media, refuse to speak to them 
and refer them to a Public Affairs representative. The same rules apply to official Public 
Affairs representatives, except that they should be referred to Mr. Hodges. 

Mr. Keith Hodges is the Assistant to the Presiding Officer and is responsible to me for 
making logistical and administrative arrangements. You may think of him as a Clerk of 
the Commission. The Commission will also be assigned a bailiff. MI. Hodges and the 
bailiff will work with you on strictly administrative and logistical matters. Because Mr. 
Hodges and the Bailiff are not members of the Commission, you must strictly observe the 
following rules: 

a. You may not ever discuss any case, or the evidence offered in any case, with 
Mr. Hodges or the bailiff. 

b. You may not ever discuss any case, or the evidence offered in any case, in the 
presence of the bailiff or Mr. Hodges 

c. You may ncver seek kom, or express an opinion to, Mr. Hodges or the bailiff 
concerning any case or the evidence offered in a case at any time. 

b. Neither the bailiff nor Mr. Hodges may enter the deliberation room when 
closed sessions are in progress. The exception to this rule is that either Mr. Hodges or the 
bailiff may need to enter the deliberation room during a closed session on an 
administrative mission - such as to provide paper and pens. In such a case, they will 
knock at the deliberation room door and announce their presence. Before being allowed 
to enter, all discussions must stop. 
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Be cautious about any contact you have with members of the prosecution, defense, 
security personnel, or the administrative staff, as any such contact could bc 
misinterpreted. Do not go into the defense area or the prosecution area or upstairs in the 
Commissions building. If outside the building and you see any detainee or detainee 
security personnel, immediately return to the building. The best advice I can give you is 
to stay together as a group, or by yourself, while at Guantanamo and do not discuss the 
Commission or any of the cases until you are instructed that you may do so. 

You are reminded of the instructions 1 provided you before by email, and a copy of those 
instructions are attached if you wish to refresh your memory. 

The bailiff will pick you up and drive you to breakfast at on Monday morning at a time to 
be determined later. The uniform is Class B - in Army terminology. For Marines, it is 
Summer Service C. For other services, I will be wearing a short-sleeve open neck green 
shirt with no tie and with badges but not decorations. Choose your uniform accordingly. 

I have received and read the above instructions: 

Rank and Last Name: -- 

-- - -- 
Signature Date 
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Fellow members of the Commission. Please read these instructions immediately, sign the 
bottom, and return the signed copy to me. 

Your duty as a poteiitial Commission member does not begin until Monday morning at 
the earliest. The necessary logistical arrangements to bring members of the Commission, 
the prosecution, the defense, the prosecution, and support personnel to Guantanamo will 
bring us into close proximity while traveling to Guantanamo and in-processing there. 
Until such time as you are advised by me that you may discuss matters involved in this 
case, you may not discuss with anyone - not even among yourselves - .mything about the 
Commission trials or the cases that may come before it. 

After we arrive later today, there will be in-processing and you will be taken to your 
billets. An assigned bailiff will be your driver. On Saturday, we have arranged a private 
fence line tour. On Sunday, we have arranged a private boat cruise. Enjoy the NEX, the 
sites, the varied eating establishments, and the broad variety of MWR activities. You will 
also note that each of your rooms have cable TV. 

Do not at any time visit or attempt to visit any of the detainee areas. The bailiff has been 
instructed not to take you in the area where those facilities are located. Should you see 
members of the media, avoid them. If approached by the media, walk away and do not 
even listen to question they may ask. If co&onted by the media, refuse to speak to them 
and refer them to a Public Affairs representative. The same rules apply to official Public 
Affairs representatives, except that they should be referred to Mr. Hodges. 

Mr. Keith Hodges is the Assistant to the Presiding Officer and is responsible to me for 
making logistical and administrative arrangements. You may think of him as a Clerk of 
the Commission. The Commission will also be assigned a bailiff. Mr. Hodges and the 
bailiff will work with you on strictly administrative and logistical matters. Because Mr. 
Hodges and the Bailiff are not members of the Commission, you must strictly observe the 
following rules: 

a. You may not ever discuss any case, or the evidence offered in any case, with 
Mr. Hodges or the bailiff. 

b. You may not ever discuss any case, or the evidence offered in any case, in the 
presence of the bailiff or Mr. Hodges 

c. You may never seek kom, or express an opinion to, Mr. Hodges or the bailiff 
concerning any case or the evidence offered in a case at any time. 

b. Neither the bailiff nor Mr. Hodges may enter the deliberation room when 
closed sessions are in progress. The exception to this rule is that either Mr. Hodges or the 
bailiff may need to enter the deliberation room during a closed session on an 
administrative mission - such as to provide paper and pens. In such a case, they will 
knock at the deliberation room door and announce their presence. Before being allowed 
to enter, all discussions must stop. 
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Be cautious about any contact you have with members of the prosecution, defense, 
security personnel, or the administrative staff as any such contact could be 
misinterpreted. Do not go into the defense area or upstairs in the Commissions building. 
If outside the building and you scc any detainee or detainee security personnel, 
immediately return to the building. The best advice I can give you is to stay together as a 
group, or by yourself, while at Guantanamo and do not think about or discuss the 
Commission or any of the cases until instructed you may do so. 

You are reminded of thc instructions I provided you before by email, and a copy of those 
instructions nre attached if you wish to refresh your memory. 

The bailiff will pick you up anddrive you to breakfast at on Monday morning at a time to 
be determined later. The uniform is Class B. 

Original Signed: 

Peter E. Brownback 
COL, JA, USA 
Presiding Officer 

1 have received and read the above instructions: (AAer you sign, please return this 
documen1 t- 

. - - - -- A 

Signature Datc 
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Administrative items for members. 

1. It is hot in GTMO, and on Saturday, Sunday, during travel, and in the evenings, casual 
clothing (to include shorts at GTMO) is welcome and expected. There are plenty of 
swimming and MWR activities (bathing suit, running gear, etc.) 

2. You will probably be in court 4 days, so bring sufficient class Bs. A washer, dryer, and 
iron are available in the hooches you are billeted in. 

3 .  A full base exchange and ATMs are available, and there are many different places to 
eat. But, if you have a favorite snack or brand of something, bring it. 

4. Your cell phone will not work here. There is a class A (commercial) line in the 
deliberation room for your use. There is also a large fridge there as well as, of course, a 
coffee pot. 

5. When you arrive to catch the aircraft to GTMO on Friday, please avoid talking to the 
other passengers until you me given some special instructions to read. 

6 .  In the deliberation room, we have set up a computer so you can check web-based 
email. (You will not be able to connect to your organization's email.) However, we have 
also established email accounts for each of you with a 25 MB storage limit. Those 
account names are below, and have been activated. You will get the passwords when you 
in-process the Commissions building on Monday. If you wish, you may have email 
forwarded to the account, or another web base account. NOTE: The chances are that 
your military email network will NOT allow you to forward email outside their network 
unless you make special arrangements. Mr. Hodges advises this CAN be done, it is a 
matter of talking the LAN administrator into doing it. O.therwise, you will have to have a 
proxy send emails to your new GTMO account. 

(Email addresses of members redacted) 
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UNITED STATES OF AMERICA 1 
) DEFENSE MOTION: 

v. ) FOR DISMISSAL (UNLAWFUL 
) COMMAND INFLUENCE) 

SALIM AHMED HAMDAN 1 
1 
1 
) August 23,2004 

I .  Timeliness. This motion is filed in a timely manner. as unlawful command influence should 
be brought to a tribunal's attention at the earliest session after the influence is discovered. 

2. Relief Sought. Defense respectfully requests that the Appointing Authority be removed from 
further participation in this military commission. Further, Defense requests that the proceedings 
against Mr. Halndan be dismissed, and the tnatter be transferred to a substitute Appointing 
Authority for determination for any future action which he or she deems appropriate, finally, we 
request that the Legal Advisor to the Appointing authority be prohibited from future involvement 
in any military commission proceedings against Mr. Hamdan. 

3. Facts: (Source of facts provided in parentheses). 

a. The Legal Advisor to the Appointing Authority is an active duty Air Force judge 
advocate assigned to the Appointing Authority's staff as his legal advisor. See Military 
Co~n~nission Instruction (MCO) No. 6, paragraph 3.A.(2) ("Legal Advisor to Appointing 
Authority: The Legal Advisor to Appointing Authority shall report to the Appointing 
Authority."). 

b. On August 11,2004, the legal Advisor to the Appointing Authority issued a 
memorandum to the Presiding Officer on the subject of "Presence of Members and Alternate 
Members at Military Sessions" (hereinafter Memorandum). The Memorandum was apparently 
prompted by discussions between the Presiding Officer, defense counsel, and prosecutors 
regarding the questions of Presiding Officer's power to act outside the presence of the other 
members. (Legal Advisor to Appointing Authority memo of 11 August 2004) 

c. Prior to issuance of the Memorandum the Presiding Officer had stated "1 have the 
authority to act for the Commission without the formal assembly of the whole Commission." 
(Electronic message of 28 July 2004 from Presiding Officer to Chief Defense Counsel). 

d. Prior to the issuance of the Memorandum the Presiding Officer intended to proceed 
with sessions of the commission where only he would be present. (Original trial script). 

e. Subsequent to the issuance of the Memorandum the Presiding Officer decided that the 
sessions would include the other commission members. (Revised trial script). 

f. During the discussion between the Presiding Officer and counsel regarding his power 
to act unilaterally, the Presiding Officer stated that he would change his opinion if "superior 
competent authority (The President. The Secretary of Defense, The General Counsel ofthe 
Department of Defense, The Appointing Authority) issues directives stating that what 1 am doing 
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is incorrect." (Electronic message of 28 July 2001 from Presiding Officer to Chief Defense 
Counsel). 

g. Subsequent to the issuance of the Memorandum the Presiding Officer stated, "[blased 
on a directive from the Appointing Authority, I did not and will not hold commission sessions 
without the full commission." 

5. Law Supporting the Request for the Relief Sought 

Article 37, U.C.M.J., 10 U.S.C. 5837 prohibits attempts to unlawfully influence ~uilitary 
tribunals. Specifically, "No person subject to this chapter may attempt to coerce or, by any 
unauthorized means, influence the action of a court-martial or any military tribunal or any , 
member thereof, in reaching the findings or sentence in any case" 

It is well established that "[~Jnlawful command influence is the 'mo~.tal enemy of military 
justice."' (Citation omitted). United States v. Stoneman, 57 M.J. 35,41 (U.S. Ct. App. A. F. 
2002) when "command presence in the deliberation room - whether intended by the command or 
not -- . . . chills the members' independent judgment," an accused is denied "a fair and impartial 
trial." UniledStates v. Dugan, 58 M.J. 253,259 (U.S. Ct. App. A. F. 2003). Finally, [elven if 
there was no actual unlawful command influence, there may be a question whether the influence 
of command placed an 'intolerable strain on public perception of the military justice system." 
(Citation omitted). Stoneninn, 57 M.J. at 42-43. 

With respect to legal questions raised during military commissions, the Appointing Authority's 
power is limited to interlocutory questions certified by the Presiding Officer. DODDIR 5 105.70, 
section 4.1.6. The Presiding Officer "shall certify all interlocutory questions, the disposition of 
which would effect a termination of proceedings with respect to a charge." MCO No. 1. 
paragraph 4.A(S)(d). Additionally, the Presiding Officer "may certify other interlocutory 
questions to the Appointing Authority as the Presiding Officer deems appropriate." 

In no rule, regulation, or instruction is the Appointing Authority given to power to decide legal 
issues without the issue having been first certified by the Presiding Officer. Similarly, there 
appears to be no provision allowing the Legal Advisor to the Appointing Authority to take upon 
himself the role of issuing legal guidance to the Presiding Officer. 

Based upon both the chain of events and the statement of the Presiding Officer, it is clear that the 
Presiding Officer views the Memorandum as a "directive" from the Appointing Authority which 
is binding on him regarding the legal question of his power to act unilaterally. The problem with 
this view, however, is that neither the Appointing Authority nor his Legal Advisor should have 
had any role in deciding this matter. The fact that they did so is evidence of unlawful conunand 
influence in violation of Article 37, UCMJ, 10 ,USC 837. 

Disposition of the issue in question could not "effect a termination of proceedings with respect to 
a charge." Thus, the Presiding Officer was not required to certify the issue to the Appointing 
Authority. Further, there is no evidence that the Presiding Officer certified the issue under his 
discretionary authority. Consequently, it appears that the Appointing Authority took it upon 
himself to reach down and decide this issue, through his Legal Advisor, despite the fact that the 
question was not within his sphere of decision-making power. Thus he has exercised his 
influence via an unauthorized means. 
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The Memorandum has fundamentally altered the Presiding Officer's view of his own power, his 
view of the power of the other commission members, and his view of the relationship between 
his power and theirs. This alteration must inevitably influence the action of this military tribunal 
in all respects, including ultimately with regard to findings and sentence. 

It is particularly troubling that the unlawful command influence occurred so early in the 
proceedings against Mr. Hamdan. Indeed, the Appointing Authority reached down to influence 
the decision makers with respect to the very first substantive legal question presented in the 
commission -- one which impacts the very structure of the proceedings -- before the first session 
has even taken place. Even the appearance of such improper influence would be fatal to the 
proceedings; certainly the actuality of it must be. 

6. Docun~ents Attached in Support of this Motion 
Electronic message of 28 July 2004 from Presiding Officer to Chief Defense Counsel 
Original trial script 
Revised trial script 
Legal Advisor to Appointing Authority memo of 11 August 2004 

7. Oral Argument. Is requested. 

8. Legal Authority. The following legal authority has been cited in support of this motion: 
United States v. Stoneman, 57 M.J. 35,41 (U.S. Ct. App. A. F. 2002) 
United Sfates v. Dugan, 58 M.J. 253,259 (U.S. Ct. App. A. F. 2003) 
Article 37, UCMJ, 10 USC 837 

9. WitnessesEvidence. BGEN Thomas Hemingway, USAF, Legal Advisor to the Appointing 
Authority. 

10. Additional Information. None. 

Attachments: 
As stated 
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Message Page 1 of 3 

Swift, Charles D LCDR (L) 
-- -_-_ - 

From: Swlft. Charles, LCDR, DoD OGC(-) 
Sent: Monday. August 23,2004 8 28 AM 

To: 'sw~ftcd-1 
Subject: FW Counsel and the Author~ty of the Presldlng Officer 

-----0rlginal Message----- 
From: Pete Brownback [mailt- 

Subject: Counsel and the Authority of the Presiding Office1 

Memorandunl For: COL Gunn, Chief Dcfense Counsel 28 July 2004 

Subject: Counsel and the Authority of thc Presiding Officer 

I .  References: 

a. The President's Military Order of 13 November 2001 
b. DOD Military Commission Order No. 1,21 March 2002 
c. DOD Dir 5105.70, 10 February 2004 
d. DOD Military Commission Instruction 1, 30 April 2003 
e. DOI> Military Commission Instruction 3, 30 April 2003 
f. DOD Militarv Colnmission Instruction 4. 30 A~r i l2003  
g. DOD ~ i l i t a j  Commission Instruction 5;  30 ~ b r i l  2003 
h. DOD Military Commission Instruction 6, 30 April 2003 
i. DOD ~ i l i t a &  Commission lnstruction 7.30 ~ D r i l  2003 
j. DUD Military Commission Instruction 8; 30 A& 2003 
k. DOD Military Commission Instruction 9, 16 December 2003 
1. ~emorandnm,  Mr. Hodges to Legal Advisor to the Appointing Authority, 

Subject: Need for MCO Instructions or Decision, 28 July 2004 (Incl I )  

2 .  It has come to my anention (e.g.. see Incl2 - Email from LCDR Sandul, 28 Jul04) that certain 
counsel may be operating under a misapprehension concerning my authority as the Presiding Officer. 
Please note that this memorandum does not specifically address any case or any counsel - it covers all 
four of the cases to which I have been detailed and all of the counsel, whether prosecution or 
defense, detailed to those cases. 

3. So that there is no question of my view in these matters, let me state the following: 

a. I have the authority to set, hear. and decide all pretrial matters. 
b. I have the authority to order counsel to perform certain acts. 
c. 1 have the authority to set motions dates and trial dates. 
d I have the authority to act for the Commission without the formal asseniblv of the whole 
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Commission. 

The above listing is not supposed to be all inclusive. Perhaps a better way of looking at the matter is to 
say that I have authority to order those things which 1 order done. 

4. I base my view upon my reading and interpretation of the references. (I note that my analysis of the 
references comports with that contained in reference 11.) I recognize that any one person's interpretation 
of various documents might be wrong. However, in the cases to which 1 have been appointed as 
Presiding Officer, my interpretation is the one that counts: 

a) until the cases have been resolved and the cases are reviewed, if necessary, by competent 
reviewing authority (See reference I k.). At that time, there will be an opportunity for advocates, for 
either side, to state that the Presiding Officer was wrong in his interpretation of the references or in his 
actions based upon those interpretations. If so, competent reviewing authority will detennine the 
remedy, if any. Or, 

b) until superior competent authority (The President, The Secretary of Defense, The General 
Counsel of the Department of Defense, The Appointing Authority) issues directives stating that what I 
am doing is incorrect. 

5. No counsel before the Commission is a competent reviewing authority or a superior competent 
authority. When I issue an order, counsel are encouraged and required, by myself and their oaths. to tell 
me that they believe I am acting improperly and to provide me the citations and interpretations which 
support their beliefs. I will consider such reply. I will then make a decision. If my decision is that my 
prior order will stand, counsel are required to comply with my order. 

6 .  In this regard, I direct your attention to paragraph 4A(5)(b) of reference lb. As you stated in an 
email to the Appointing Authority today, 

As you are aware, my primary responsibility as Chief Defense Counsel is to provide 
professional supervision for the personnel assigned to the Office of the Chief Defense 
Counsel. As we proceed, I believe that it is critical for individuals involved in this process to 
stay within their areas of responsibility. 

The Chief Defense Counsel, the Chief Prosecutor, the Appointing Authority, all counsel, and myself 
have varying areas of responsibility. I do not wish to have a case delayed, an accused disadvantaged, or 
a counsel lost due to a misunderstanding by counsel of nly authority. There is plenty of time on appeal. 
if necessary, to correct any mistake I might make. Once a counsel's objection to an order is on the 
record (by memorandum. email, or witnessed conversation - to name but a few methods), the counsel 
must accept and co111pIy with my order or face sanctions, which no one wishes to have happen. 

2 Incl: Peter E. Brownback 111 
as COL, JA 

Presiding Officer 
CF: 

Appointing Authority 
Legal Advisor to the Appointing Authority 
Chief Prosecutor 
All Counsel 

Note to COL Gunn/COL Swann, 
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Message Page 3 of 3 

If I f a i l e d c ~ n y  counsel currently detailed to casse_sLplease i n s u ~ e ~ m a h i s  email is_fonuarded tothem. 

C ~ O L ~ n b a c x  
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Initial Session of Military Commission [versior131 

(Presiding Officer, but no other Commission Members, Present) 

A. Convenina of the Commission without other Members. 

PRESIDING OFFICER (PO): Please be seated. This Military Commission is called to 
order. 

PROSECUTOR (PROS): This Military Commission is convened by Appointing Order 
No. dated (as amended by Appointing Order No. . dated 

) copies of which have been furnished to the Presiding Officer, counsel, and 
the accused, and which will be marked as Review Exhibit (RE) 1 and attached to the 
record. 

PROS: (The following corrections are noted to the Appointing Order(s): 
.) 

PROS: The Presidential determination that the accused may be subject to trial by 
Military Commission has been marked as RE 2 and has been previously shown to the 
defense. RE 2 is being handed to the Commission SSO for review. 

[Upon completion of SSO review] 

PROS: RE 2 is being provided to the Presiding Officer and the government requests that 
this classified exhibit be annexed to the record of trial under seal in accordance with 
Military Commission Order No. 1. 

PROS: The charges have been properly approved by the Appointing Authority and 
referred to this Commission for trial. The prosecution caused a copy of the charge(s) in 
English (and. the accused's native language) to be served on the accused on 

. The prosecution is ready to proceed in the Commission trial of United 
States v. 

PROS: The accused, the Presiding Officer and all detailed counsel are present (and 
civilian counsel is also present). 

PROS: A court reporter has been detailed reporter for this Commission and [(has been 
previously sworn) (will be sworn at this time.)] 

Note: The following oath may be used: 

Do you [(solemnly swear) (affirm)] to faithfully and properly perform the 
duties of [(Commission Member) (Presiding Officer) (Prosecutor) 
(Defense Counsel) (Court Reporter) (Security Person) (Civilian Defense 
Counsel) (Interpreter) (Foreign Attorney Consultant) ( 11 

Initial Session of Military Commission (without other Members), Page 1 
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in all Military Commissions to which you are appointed or detailed, (so 
help you God.) 

PROS: Security personnel have been detailed for this Commission and [(have been 
previously sworn) (will be sworn at this time.)]. 

PROS: (The interpreter(s) that (has)(have) been detailed for the Commission and 
[(hashave been previously sworn) (will be sworn at this time.)] 

Note: The above reference does not apply to the accused's interpreter, if 
any. 

PO: I have been designated as the Presiding Officer of this Military Commission by the 
Appointing Authority and have previously been sworn. 

6. Accused's Need for an Intermeter. 

PO: Before continuing with other preliminary matters, it is necessary for me to inquire 
into the accused's need for an interpreter. 

PO: , are you able to understand and speak English? 

Accused (ACC:) 

PO: (If the accused indicates he speaks English.) Do you need the services of an 
interpreter to follow these proceedings? 

Accused (ACC:) 

PO: ( I f  the accused states he does not speak or understand English or desires an 
interpreter, continue as follows). What language do you speak? 

Accused (ACC:) 

PO: Is there an interpreter with you now in this courtroom who speaks the language that 
you do? If so, please also tell me the interpreter's name. 

Accused (ACC:) 

NOTE: If the Accused answers in the negatii~e, the Presiding Oflcer will 
came arrangements to be made for the Accused to have a qualified 
interpreter. 

PO: (To the interpreter): Please identify yourself, tell me if you qualified to interpret into 
the Accused's language, and whether you have been sworn. 

Interpreter: 

Initial Session of Military Commission (without other Members), Page 2 ged I \  
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NOTE: Ifthe interpreter has not been sworn, the Prosecutor will issue an 
oath. 

C. Counsel for the Prosecution. 

PO: Prosecutor, please state by whom you have been detailed and your qualifications. 

PROS: (I) (All members of the prosecution) have been detailed to this Military 
Commission by the Chief Prosecutor. (I am) (All members of the prosecution are) 
qualified under Military Commission Order No. 1, Paragraph 4.B and (I) (we) have 
previously been sworn. (A representative from the Department of Justice, appear(s) as 
(a) Special Trial Counsel(s)). (I have not) (No member of the prosecution has) acted in 
any manner, which might tend to disqualify (me) (us) in this proceeding. The detailing 
document is now being marked as the next Review Exhibit in order. 

PROS: [If (an) investigator(s) or similar representative(s) will sit at prosecution table 
throughout the proceedings] The Prosecution also has sitting at the Prosecution table an 
(investigator) (assistant) who will assist the Prosecution but will not be representing the 
Government. 

D. Accused's Choice of Counsel. 

PO: . pursuant to Military Commission Order Number 1, you 
can be represented by your detailed defense counsel. (He) (She) (They) (is) (are) 
provided to you at no expense. 

You also can request a different military lawyer to represent you. If the person you 
request is reasonably available, (he)(she) would be appointed to represent you free of 
charge. 

In addition, you may be represented by a qualified civilian lawyer. A civilian lawyer 
would represent you at no expense to the government. (He) (She) must be a U.S. citizen, 
admitted to the practice of law in a State, district, territory, or possession of the U.S., or a 
Federal court, may not have been sanctioned or disciplined for any relevant misconduct. 
be eligible for a Secret clearance, and agree in writing to comply with the orders, rules, 
and regulations of Military Commissions. 

If a civilian lawyer represents you, your detailed defense counsel will continue to 
represent you as well and this detailed defense counsel will be permitted to be present 
during the presentation of all evidence. Do you understand what I have just told you? 

ACC: (Response). 

PO: Do you have any questions about your right to counsel before this Commission? 

ACC: (Response). 
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PO: Do you desire to be represented by the counsel currently seated at your table and no 
other counsel? 

ACC: (Response). 

PO: Military Defense counsel will announce (his) per) (their) detailing and 
qualifications. 

DETAILED DEFENSE COUNSEL (DDC): (I) (LCDR Charles D. Swift, JAGC, 
USN) have been detailed to this Mil~tary Comm~ssion by the Chief Defense Counsel. (I 
am) qualified under Military Commission Order No. 1, Paragraph 4.C and (I) have 
previously been sworn. (I have not) acted in any manner that might tend to disqualify 
(me) in this proceeding. The document detailing counsel is now being marked as the 
Review Exhibit in order. 

CIVILIAN DEFENSE COUNSEL (CDC) [If present]: I am a civilian counsel who has 
been determined to be qualified for membership in the pool of qualified civilian defense 
counsel in accordance with section 4(c)(3) of Military Commission Order Number 1. I 
have transmitted my notice of appearance through the Chief Defense Counsel. I have 
signed the civilian counsel Agreement to Practice before a Military Commission and I 
have not acted in any manner that may tend to disqualify me to practice in this 
proceeding. 

PO [If civilian defense counsel present]: Please mark the notice of appearance including 
the qualification determination as RE and attach it to the record. 

PO [If civilian defense counsel present]: The civilian defense counsel will now be 
sworn. Do you swear or affirm that you will faithfully perform your duties in the 
Commission now in hearing, so help you God? 

CDC [If present]: I do. 

D m :  (If others are at the defense table who are not detailed or civilian counsel as 
indicated above (such as a FAC), they will now be identified, and if necessary, sworn.) 

LNl(SWIAW1SCW) Jason E. Kreinhop, USN -paralegal 

Dr. Charles P. Schmitz, Translator 

PO: All personnel appear to have the requisite qualifications, and all required to be 
sworn have been sworn. 

Initial Session of Military Commission (without other Members), Page 4 p IJ 
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E. Presentation of Charaes. 

PO: Prosecutor, please have the charge sheet marked as RE - and attach it to thc 
record. 

PROS: (Complies). 

PO: Defense counsel, have you and the accused previously been provided a copy of the 
charge(s)? 

DC: (Response). 

PO: All parties to the trial have been furnished with a copy of the charge(s). The 
prosecutor will announce the general nature of the charge(s). 

PROS: The general nature of the charge(s) in this case is (are) 

PO: Does either party want the charge(s) to be read in open court? 

PROS: The prosecutor (does)(does not) want the charge(s) read. 

DC: The accused (does)(does not) want the charge@) read. 

PO: (The reading will be omitted.) (Prosecutor will read the charge@) ) 

F. Ouestionina of the Presidina Officer. 

PO: I have previously provided counsel fur both sides a summarized biography, and a list 
of matters that one would ordinarily expect counsel to ask during a voir dire process, and 
they will now be marked as the RE next in order. Those documents are true. 

PO: Have counsel for both sides previously seen these documents? 

PROSIDC: (Respond.) 

(PO: I have also received questionnaires from (the Prosecution) (the Defense), and (that) 
(those) questionnaires will now bc marked as the RE next in order. My answers to those 
documents are true.) 

PO: Does counsel for either side have any questions of me that are not reflected in the 
documents just marked as Review Exhibit(s)? 

NOTE: Further voir dire may be conducted at this point. 

PO: Does counsel for either side challenge me to sit on this Commission? 

lnitial Session of Military Commission (without other Members), Page 5 P' I1 
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1 SECTION 1. 

2 INITIAL SESSION THROUGH ENTRY OF PLEA@) 

3 1-1. ASSEMBLY OF COMMISSION 

4 If not part of the script, explanatory notes are in italics. If part of the script, 
5 explanatory notes are in brackets. 

Prior to the start of proceedings, the Presiding Officer may order one or more 
conferences with the parties to consider any such matters as willpromote a full 
and fair triaL Counsel may also request a conference with the Presiding 
Officer. The purpose of a conference is not to decide or litigate contested 
issues, but rather to inform the Presiding Officer of any appropriate matters, 
such as anticipated motions, objections, and pleas. Conferences need not be 
made a part of the record, but any matters agreed upon shall be included in the 
record, either oralb or in writing. The presence of the accused at any 
conference is neither required nor proscribed. No admissions made by an 
accused or his counsel at a conference shall be used agaittst the accused at trial 
unless the admissions are reduced to writing and signed by the accused and his 
defense courtsel. 

18 If the Presiding Offier decides to conduct an Znitial Session of the Military 
19 Commision (Presiding Officer, but no other Commission Members, Present) 
20 then Appendiv A of this script will be used 

21 Prior to calling the Commission to order, the Presiding Officer will ensure that 
22 the court reporter, security personnel, courtroom Senior Securiiy Officer (SSO) 
23 and any interpreters have been sworn and briefed on the procedures they are to 
24 follow. Additionally, the Presiding Officer will brief the Closed Circuit 
25 Television (CCTV operators on courtroom procedures. 

26 The Presiding Offzer also should be prepared to brief the Commission 
27 spectators and media on courtroom decorum and procedures to be followed. 
28 This briefing may occur in the courtroom just prior to calling the Commission 
29 to Order. 

30 Commission Members will be provided a copy of the charge(s) on the day before 
31 the Commission begins proceedings. There will be no discussion of the 
32 charge(s) by any member with outsiders or among themselves. 

33 Once the proceedings have commenced, the Presiding Officer should ensure 
34 that classified, classz~able or otherwise protected information is not disclosed in 
35 open court (Military Commission Order No. 1, paras. 6.B.(3) and 6.0.(5)). The 
36 Presiding Officer also shall ensure that classified, classifiable or otherwise 
37 protected information that becomes part of the record of trial is properly 
38 safeguarded. For instructions regarding protected information, see Section V 
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PRESIDING OFFICER (PO): Please be seated. This Military Commissic>n is called to order. 

A folder will be previously placed before each Commission Member location 
and the folder will contain a copy of the appointing order. 

PROSECUTOR (P): This Military Commission is convened by Appointing Order No. 
dated (as amended by Appointing Order No. -, dated ) copies of 
which have been furnished to the members of the Commission, counsel, and the accused, and 
which will be marked as a Review Exhibit (RE) 1 and attached to the record. 

P: (The following corrections are noted to the Appointing Order(s): .) 

P: The Presidential determination that the accused may be subject to trial by Military 
Commission has been marked as RE 2. RE 2 is being handed to the Commission SSO for 
review. 

[Upon completion of SSO review] RE 2 is bcing provided to the Presiding Officer and the 
government requests that this classified exhibit be annexed to the record of trial under seal in 
accordance with Military Commission Order No. 1. 

The charges have been properly approved by the Appointing Authority and referred to this 
Commission for trial. The prosecution caused a copy of the charge(s) in English (and - the accused's native language) to be served on the accused on . The 
prosecution is ready to proceed in the Commission trial of United States v. 

The accused, Commission Members and alternate Commission Member(?,) nan~ed in thc 
Appointing Order(s) and detailed to this Commission are present. All detailed counsel are 
present (and civilian counsel is also present). 

A court reporter has been detailed reporter for this Commission and [has been previously swom) 
(will be sworn at this time.)] Security personnel have been detailed for this Commission and 
[(have been previously sworn) (will be swom at this time.)] (The interpreter(s) (has)(have) been 
detailed for this Commission and [(has)(have) been previously swom) (will be swom at this 
time.)] 

Note: The above reference does not apply to the accused's interpreter, ifany. 

Note: The following oath may be used: 

Do you [(solemnly swear) (affirm) to faithfully and properly perform the duties of [ 
(Prosecutor) (Defense Counsel) (Civilian Defense Counsel) (Court Reporter) (Security 
Person) Unterpreter) (Foreign Attorney Consultant) 0 1  in all Military Commissions 
to which you are appointed or detailed, (so help you God.) 

YO: 1 have been designated as the Presiding Officer of this Military Commission by the 
Appointing Authority and have previously been swom. The other members of the Commission 
and alternate members will now be swom. All persons in the courtroom please rise. 
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PO: Commission Members, please raise your right hands. Do you swear or affinn that you will 
faithfully perform your duties as Military Commission members and alternates, including your 
duty to proceed impartially and expeditiously and to provide a full and fair trial, and that you will 
not disclose or discover the vote or opinion of any particular member of the Commission upon 
findings or sentence unless required to do so in the due course of law, so help you God? 

COMMISSION MEMBERS (CM): (Response). 

PO: Please be seated. The Commission is assembled. 

The Presiding Officer shall conduct an inquiry to determine i f  the accused 
needs the assistance of an interpreter. If  defense counsel request an interpreter 
on behalf of the accused, the Presiding Officer shall confirm that request with 
the accused afer an interpreter has been provided. If the accused requests an 
interpreter, the Presiding Offier shall determine if the prosecutor has any 
objection to the request and if the prosecutor is prepared to provide an 
interpreter. If  the prosecutor objects to providing an interpreter, the Presiding 
Officer shall take the necessary steps to determine i f  an interpreter is required, 
If Presiding Officer determines that the interpreter provided is deJcient in the 
accused's language, he shall take the necessary steps to obtain a qualified 
interpreter. The Presiding Offieer shall stay the proceedings until an 
appropriate interpreter is provided Finally, the interpreter shall be sworn prior 
to beginning service during the proceedings. 

PO: Before continuing with other preliminary matters, it is necessary for me to inquiry into the 
accused's need for an interpreter. 

PO: . are you able to understand and speak English? 

Accused (ACC:) 

PO: (If the accused states he does not speak or understand English or desires an interpreter, 
continue as follows). What language do you speak? 

ACC: 

PO: Is there an interpreter with you now in the courtroom who speaks the language that you do? 
If so, please also tell me the interpreter's name. 

ACC: 

NOTE: If the Accused answers in the negative, the Presiding Officer will cazrse 
arrangements to be made for the Accused to have a qualified interpreter. 

PO: In what language will the interpreter be speaking to you? 

ACC: 

VE \ \  
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1 PO: (To the interpreter): Please identify yourself, tell me if you are qualified to interpret the 
2 Accused's language, and whether you have been sworn. 

Interpreter: 

NOTE: Ifthe interpreter has not been sworn, the Prosecutor will issue an oath. 

PO: Prosecutor, please state by whom you have been detailed and your qualifications. 

P: (I) (All members of the prosecution) have been detailed to this Military Commission by the 
Chief Prosecutor. (I am) (All members of the prosecution are) qualified under Militlitary 
Commission Order No. 1, Paragraph 4.B and (I) (we) have previously been sworn. (A 
representative from the Department of Justice, appear(s) as (a) Special Trial Counsel(s)). (I have 
not) (No member of the prosecution has) acted in any manner, which might tend to disqualify 
(me) (us) in this proceeding. The detailing document document is now being marked as the next 
Review Exhibit in order. 

P: [If (an) investigator(s) or similar representative(s) will sit at prosecution table throughout the 
proceedings] The Prosecution also has sitting at the Prosecution table an (investigator) (assistant) 
who will assist the Prosecution but will not representing the Government. 

NOTE: The Prosecutor should identify the investigator by government agency but 
not disclose his identity. 

1-2. ACCUSED'S CHOICE OF COUNSEL 

In accordance with Military Commission Order No. 1, para. 4.C.(4), an accused 
"must be represented at all relevant times by Detailed Defense Connse1;"pro se 
representation is not permitted 

PO: , pursuant to Military Commission Order Number 1, you can be 
represented by your detailed defense counsel. (He) (She) (They) (is) (are) provided to you at no 
expense. 

You also can request a different military lawyer to represent you. If the person you request is 
reasonably available, (he)(she) would be appointed to represent you free of charge. 

In addition, you may be represented by a qualified civilian lawyer. A civilian lawyer would 
represent you at no expense to the government. (He) (She) must be a U.S. citizen, admitted to 
the practice of law in a State, district, territory, or possession of the U.S., or a Federal court, may 
not have been sanctioned or disciplined for any relevant misconduct, be eligible for a Secret 
clearance, and agree in writing to comply with the orders, rules, and regulations of Military 
Commissions. 

If a civilian lawyer represents you, your detailed defense counsel will continue to represent you 
as well and this detailed defense counsel will be permitted to be present during the presentation 
of all evidence. Do you understand what I have just told you? 
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I ACC: (Response). 

2 PO: Do you have any questions about counsel representation before this Commission? 

ACC: (Response). 

PO: Do you desire to be represented by the counsel currently seated at your table and no other 
counsel? 

ACC: (Response). 

PO: Defense counsel will announce (his) (her) (their) detailing and qualifications. 

DETILED DEFENSE COUNSEL (DDC): (I) (All detailed members of the defense) have 
been detailed to this Military Commission by the Chief Defense Counsel. (I am) (All detailed 
members of the defense are) qualified under Military Commission Order No. 1, Paragraph 4.C 
and (I) (we) have previously been swom. (I have not) (No member of the defense has) acted in 
any manner that might tend to disqualify (me) (us) in this proceeding. The document detailing 
counscl is now being marked as a Review Exhibit in order. 

CIVILlAN DEFENSE COUNSEL (CDC) [If present]: I am a civilian counsel who has been 
determined to be qualified for membership in the pool of qualified civilian defense counsel in 
accordance with section 4(c)(3) of Military Commission Order Number 1. I have transmitted 
my notice of appearance through the Chef Defense Counsel. I have signed the civilian counsel 
Agreement to Practice before a Military Commission and I have not acted in any manner that 
may tend to disqualify me to practice in this proceeding. 

PO [If civilian defense counsel present]: Please mark the notice of appearance including the 
qualification determination as RE - and attach it to the record. 

PO [If civilian defense counsel present]: The civilian defense counsel will now be sworn. Do 
you swear or affirm that you will faithfully perform your duties in the Commission now in 
hearing, so help you God? 

CDC [If present]: I do. 

DDC: (If others are at the defense table who are not detailed or civilian counsel as indicated 
above (such as a FAC), they will now be identified, and if necessary, sworn.) 

PO: All personnel appear to have the requisite qualifications, and all required to be swom have 
been swom. 

1-3. PRESENTATION OF CHARGE(S) 

PO: Prosecutor, please have the charge sheet marked as RE - and attach it to the record. A 
copy of the charge sheet was distributed to each Commission Member the day prior to start of 
these proceedings. 
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P: (Complies). 

PO: Defense counsel, have you previously been provided a copy of the charge@)? 

DC: (Response). 

PO: All parties to the trial have been furnished with a copy of the charge@). The prosecutor will 
announce the general nature of the charge(s). 

P: The general nature of the charge(s) in this case is (are) 

PO: Members of the Commission and alternate members, at this time it is appropriate for you to 
review the charge sheet and appointing order(s). 

Before continuing, the Presiding Oflcer should give the Members sufficient 
time to read the charge sheet and appointing orderfs). 

PO: Have all Commission members and alternate members had the opportunity to review the 
charge sheet and appointing order(s)? 

CM: (Response). 

PO: Is the name and rank of each Commission member and alternate member properly reflected 
on the appointing order? 

CM: (Response). 

PO: Does either party want the charge(s) to be read in open court? 

P: The prosecutor (does)(does not) want the charge(s) read. 

DC: The accused (does)(does not) want the charge(s) read. 

PO: (The reading will be omitted.) (Prosecutor will read the charge(s).) 

1-4. QUESTIONING OF PANEL MEMBERS AND ALTERNATE MEMBERS 

PO: Members of the Commission and alternates, the Appointing Authority who detailed you to 
this Commission has the ability to remove you from service on this Commission for good cause. 
Is any member or alternate aware of any matter that you feel might affect your impartiality or 
ability to sit as a Commission member? Please bear in mind that any statement you make should 
be in general terms so as not to disqualify other members. 

CM: (Response). 

The Presiding Officer may conduct follow up questioning as appropriate during 
this portion of the proceedings. 

F' I1 
Page I7 of 6 8 

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 113 of 329



1 PO: I have previously filled out a Commission Member Questionnaire. I have previously 
2 provided counsel for both sides a summarized biography, and a list of matters that one would 
3 ordinarily expect counsel to ask during a voir dire process, and they will now be marked as the 
4 RE next in order. Those documents are true. Have all other Commission Members also filled 
5 out questionnaires? 

6 CM: (Response). 

7 PO: Have both the prosecutor and the defense been provided copies of the Member 
8 Questionnaires and had an adequate opportunity to review them? 

9 PDC: (Response). 

10 PO: Prosecutor, please have the member questionnaires marked as the next RE and provide 
11 them to me. 

12 P: (Complies). 

13 PO: Members, I will now ask you a few preliminary questions. If any member has an 
14 affirmative response to any question, please raise your hand. As I ask these questions and make 
15 reference to the "members," this refers to both Commission Members and alternates. 

16 In asking the preliminary questions, the Presiding Officer shall ensure that all 
17 negative and affirmative responses (including those of the Presiding Officer) 
18 are recorded on the record The Presiding Offier will have held a conference 
19 with both counsel prior to the commencement of trial to determine the 
20 accused's anticipated plea@) and the existence of any plea agreement. 
21 Questioning of the rnembers shall be tailored accordingly. 

22 1. Does anyone know the accused? (Negative response) (Affirmative response from 
23 A. 

24 2. [If appropriate] Does anyone know any person named in any of the charges? 

25 3. Having seen the accused and having read the charge(s), do any of you feel that there is any 
26 reason you cannot give the accused a fair trial? 

27 4. Do any of you have any prior knowledge of the facts or events in this case that will make you 
28 unable to serve impartially? 

29 5. Do any of you feel that you cannot vote fairly and impartially because of a difference in rank 
30 or because of a command relationship with any other member? 

31 6. Have any of you had any dealings with any of the parties to the trial, to include counsel for 
32 both sides, which might affect your performance of duty as a Commission member in any way? 

33 7. Do any of you feel that you cannot fairly and justly decide this case because of any prior 
34 experiences related to previous military assignments or duties? 

9 pK 'I) 
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8. Do any of you feel that you cannot fairly and justly decide this case because of something you 
have read, heard or seen in the media concerning the events of 9-1 1, a1 Qaida, Usarna Bin Laden, 
or terrorism generally? 

9. Have any of you been a victim of an alleged terrorist attack or had a close friend or family 
member who was a victim of an alleged terrorist attack? 

10. The following individuals may be called as witnesses before this Military Commission: 
. Do any of you know any of these potential witnesses? 

11. [If so] Do any of you feel your relationship with any of the potential witnesses will in any 
way affect your ability to fairly and justly decide this case? 

12. As Commission Members, we must keep open minds regarding the verdict until all the 
evidence is in. Is there any member who cannot follow this instruction? 

13. The accused is presumed innocent and this presumption remains unless his guilt is 
established beyond a reasonable doubt. The burden to establish the guilt of the accused is on the 
prosecution. Does each member agree to be guided by this principle in deciding this case? 

14. [If applicable] Do any of you have any preconceived notions concerning the death penalty 
that would preclude you from considering this as a punishment? 

15. Do any of you know of anything of either a personal or professional nature that would cause 
you to be unable to give your full attention to these proceedings throughout the trial? 

16. Are any of you aware of any matter that might raise a substantial question concerning your 
participation in this trial as a Commission member? 

Military Commission Instruction No. 8, para. 3.A.(2) states that "the Presiding 
Officer shall determine if it is necessary to conduct or permit questioning of 
members (including the Presiding Officer) on issues of whether there is good 
cause for their removal." If the Presiding Officer permits questioning by the 
Prosecutor or Defense Counsel, it may be done in any manner considered 
appropriate by the Presiding Officer. For example, the Presiding Officer may 
permit counsel to directly question the members, either orally or in writing. 
However, he might instead require that any questions be submitted to /rim in 
writing for his presentation, if appropriate, to the members. Any questioning, 
however, "shall be narrowly focused on issues pertaining to whether good 
cause may exist for the removal of any member." 

At the close of all questioning, the Presiding Officer should ask counsel ifthere 
is "good cause" for the removal of any memberfs). If  the Presiding Officer 
concludes that all Commission members are qualified to serve, he should 
announce: 
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1 PO: I find that all Commission Members, alternates and I are qualified to serve on this Military 
2 Commission. The members of the Commission and alternate members will be those listed on the 
3 appointing order. 

If the Presiding Officer determines that good cause for removal of any 
member(s) exist(s), then the following rules apply. Under Military Commission 
Instruction No. 8, para. 3.A.(I), the Appointing Authority "may remove 
members or alternate members for good cause." In the event a member (or 
alternate member) is removed for good cause, the Appointing Authority may 
replace the member, direct that an alternate member serve in the place of the 
original member, direct that the proceedings simply continue without the 
member (the alternate member or members continuing to serve only in an 
alternate capacity), or convene a new Commission. In the absence of guidance 
from the Appointing Authority regarding replacement, the Presiding Officer 
shall select an alternate member to replace the member in question. 

While the Presiding Officer lacks the authority to remove a member or alternate 
member for good cause, if he concludes that a member (including the Presiding 
Office) should be removed for good cairse, the Presiding Officer may forward 
information supporting that conclusion, (including any recommendation), to 
the Appointing Authority for action. While awaiting the Appointing Authority's 
decision on the matter, the Presiding Officer may elect either to hold the 
proceedings in abeyance or to continue. The Presiding Officer may issue any 
appropriate instructions to the member whose continued service is in question. 
If proceedings continue, that member shall participate in any vote on 
evidentiary or other administrative or procedural matters. However, a Military 
Commission shall not engage in deliberations on findings or sentence prior to 
the Appointing Authority's decision in any case in which the Presiding Officer 
has recommended a member's removaL 

PO: Members, at this point in time, it is appropriate for me to inform you of some of the 
procedures the Commission will be using in deciding this case. 

During any recess or adjournment, we will not discuss the case with anyone, not even among 
ourselves. We will hold our discussions of the issues in closed conference when all members are 
present. When deciding factual issues in this case, we will consider evidence properly admitted 
before this Commission. In this regard, we will not consider other accounts of the trial or 
information from other sources as to factual matters involved in this case and we will limit our 
contact with counsel, the accused and any other potential witnesses. 

During the course of the military commission proceedings you may not discuss the proceedings 
with anyone who is not a member of the commission panel. If anyone who is not a member of 
the commission panel attempts to discuss the proceedings with you, you shall notify me 
immediately and appropriate action will be taken. While we are in closed session deliberations, 
we alone will be present. We will remain together and allow no unauthorized intrusion into our 
deliberations. 
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Each of us has an equal voice and vote in discussing and deciding all issues submitted to us. I 
will, however, act as Presiding Officer during our closed session deliberations and will speak for 
the Commission in announcing results. The issues submitted to us will be decided based upon 
the evidence properly presented before this Commission. Outside influence from superiors, 
other government officials, the media or any other source will not be tolerated. Members, in thc 
event any such attempt is made to influence you in the performance of your official Commission 
duties, you shall notify me immediately and appropriate action will be taken. Additionally, it is 
impermissible for the Appointing Authority, a military commander, or any other government 
official who may have influence over your career to reprimand or admonish you because of the 
way you perform your duties as a military commission member. If any such action takes place, 
you shall notify me immediately. 

The appearance and demeanor of all parties to the trial should reflect the seriousness with which 
the tnal is viewed. Careful attention to all that occurs during the trial is required of all parties. If 
anyone needs a break at any time, please let me know. 

Are there any questions? 

CM: (Response). 

1-5. REVIEW OF RESPONSIBILITIES REGARDING PROTECTED INFORMATION 

The Presiding Offieer should ensure that classified, classifiable or otherwise 
protected information is not disclosed in open court. Additionally, the Presiding 
Officer shall ensure that classijied, classifiable or otherwise protected 
information that becomes part of the record of trial is appropriately 
safeguarded. If there is such potential, implement the procedures contained in 
Section K 

PO: Do counsel for both sides understand those provisions of Military Commission Order KO. 1 
governing Protected Information? 

PIDC: (Response). 

PO: Do you understand that you must, as soon as practicable, notify me of any intent to offer 
evidence involving Protected Information so that I may consider the need to close the 
proceedings? 

PIDC: (Response). 

PO: Is there any issue relating to the protection of witnesses that should be taken up at this time 
as may be necessary to discuss and litigate motions or conduct other business before the 
presentation of evidence on'the merits? 

P/DC: (Response). 

PO: As I am required by Military Commission Order No. 1 to consider the safety of witnesses 
and others at these proceedings, do both counsel understand that they must notify me of any 
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issues regarding the safety of potential witnesses so that I lnay detennine the appropriate ways in 
which testimony will be received and witnesses protected? 

P/DC: (Response). 

1-6. MOTIONS AND PLEA(S) 

PO: Accused and defense counsel, if you have any motions, please state them now. 

DC: The defense has (no) (the following) motions (requests to defer motions at this time.) 

NOTE: The Presiding Officer shozrld resolve all motions and other- issues capuble 
of resolution prior to the entry ofplea(s). 

1-7. ENTRY OF PLEA(S) 

PO: Accused and counsel please rise. , how do you plead? 

DC: Thc accused, - , pleads as follows: 

PO: You may be seated. 

Ifthe accusedpleads guilty to one or more charges, go to Section ZI: 

Ifthe accused does notplead guilty to any charge, go to Section IZL 
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This Guide is a draft and subject to revision, modification, and objection by 
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I. INITIAL SESSION THROUGH ENTRY O F  PLEA@) 

1-1. ASSEMBLY OF COMMISSION 

PRESIDING OFFICER (PO): Please be seated. This Military Commissioii is called to 
order. 

A folder will be previously placed before each Commission Member 
location and the folder will contain a copy of the appointing order. and 
the charges. 

PROSECUTOR (P): This Military Commission is convened by Appointing Order No. 
dated (as amended by Appointing Order No. , dated 

) copies of which have been hrnished to the members of the Commission, 
counsel, and the accused, and which will be marked as a Review Exhibit (RE) - and 
attached to the record. 

P: (The following corrections are noted to the Appointing Order(s): 

P: The Presidential determination that the accused may be subject to trial by Military 
Commission has been marked as RE -. RE - is being handed to the Commission 
SSO for review. 

[Upon completion of SSO review] RE is being provided to the Presiding Officer 
and the government requests that this classified exhibit be annexed to the record of trial 
under seal in accordance with Military Commission Order No. 1. 

The charges have been properly approved by the Appointing Authority and referred to 
this Commission for trial. The prosecution caused a copy of the charge(s) in English (and 
,the accused's native language) to be sewed on the accused on 
The prosecution is ready to proceed in the Commission trial of United States v. 

The accused, Commission Members and alternate Commission Member(s) named in the 
Appointing Order(s) and detailed to this Commission are present. 

P: All detailed counsel are present (and civilian counsel is also present). 

A court reporter has been detailed reporter for this Commission and [has been previously 
sworn) (will be sworn at this time.)] Security personnel have been detailed for this 
Commission and [(have been previously sworn) (will be swoni at this time.)] (The 
interpreter(s) (has)(have) been detailed for this Commission and [(has)(have) been 
previously sworn) (will be sworn at this time.)] 
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Note: The above reference does not apply to the accused's interpreter, $any. 

Note: The following oath may be used: 

Do you [(solemnly swear) (affirm) to faithfully and properly perform the 
duties of [ (Prosecutor) (Defense Counsel) (Civilian Defense Counsel) (Court 
Reporter) (Security Person) (Interpreter) (Foreign Attorney Consultant) 0 1  
in all Military Commissions to which you are appointed or detailed, (so help you 
God.) 

PO: I have been designated as the Presiding Officer of this Military Commission by the 
Appointing Authority and have previously been sworn. The other members of the 
Commission and alternate members will now be sworn. All persons in the courtroom 
please rise. 

PO: Commission Members, please raise your right hands. Do you swear or affirm that 
you will faithfully perform your duties as Military Commission members and alternates, 
including your duty to proceed impartially and expeditiously and to provide a full and fair 
trial, and that you will not disclose or discover the vote or opinion of any particular 
member of the Commission upon findings or sentence unless required to do so in the due 
course of law, so help you God? 

COMMISSION MEMBERS (CM): (Response), 

PO: Please be seated. The Commission is assembled. 

PO: Before continuing with other preliminary matters, it is necessary for me to inquiry 
into the accused's need for an interpreter. 

PO: , are you able to understand and speak English? 

Accused (ACC:) 

PO: (If the accused states he does not speak or understand English or desires an 
interpreter, continue as follows). What language do you speak? 

ACC: 

PO: Is there an interpreter with you now in the courtroom who speaks the language that 
you do? If so, please also tell me the interpreter's name. 

ACC: 

NOTE: If the Accused answers in the negative, the Presiding Ofjicer will cause 
arrangements to be made for the Accused to have a qualified interpreter. 

PO: In what language will the interpreter be speaking to you? 

ACC: 

(26 / I  
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PO: (To the interpreter): Please identify yourself, tell me if you are qualified to interpret 
the Accused's language, and whether you have been sworn. 

NOTE: If the interpreter does not want her/his i d e n t ~  revealed on the record, 
her/his full name will be written on apiece ofpaper, which will be marked as an RE, and 
shown to the interpreter. 

Interpreter: 

NOTE: gthe  interpreter has not been sworn, the Prosecutor will issue an oath. 

PO: Prosecutor, please state by whom you have been detailed and your qualifications 

P: (I) (All members of the prosecution) have been detailed to this Military Commission 
by the Chief Prosecutor. (I am) (All members of the prosecution are) qualified under 
Military Commission Order No. 1, Paragraph 4.B and (I) (we) have previously been 
sworn. (A representative from the Department of Justice, appear(s) as (a) Special Trial 
Counsel(s)). (I have not) (No member of the prosecution has) acted in any manner, 
which might tend to disqualify (me) (us) in this proceeding. The detailing document is 
now being marked as the next Review Exhibit in order. 

P: [IS (an) investigator(s) or similar representative(s) will sit at prosecution table 
throughout the proceedings] The Prosecution also has sitting at the Prosecution table an 
(investigator) (assistant) who will assist the Prosecution but will not representing the 
Government. 

NOTE: The Prosecutor should identzh the investigator by government 
agency but not disclose his identity. 

1-2. ACCUSED'S CHOICE OF COUNSEL 

PO: , pursuant to Military Commission Order Number 1, you 
are represented by your detailed defense counsel. (He) (She) (They) (is) (are) provided to 
you at no expense. 

You also can request a different military lawyer to represent you. If the person you 
request is reasonably available, (he)(she) would be appointed to represent you free of 
charge. If you request a different military lawyer and that lawyer is made available to 
represent you, then your detailed defense counsel would normally be released from your 
case. You could, however, request that the Appointing Authority or the General Counsel 
allow your detailed defense counsel to stay on the case. 

In addition, you may be represented by a qualified civilian lawyer. A civilian lawyer 
would represent you at no expense to the government. (He) (She) must be a U.S. citizen, 
admitted to the practice of law in a State, district, territory, or possession of the U.S., or a 
Federal court, may not have been sanctioned or disciplined for any relevant misconduct, 
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be eligible for a Secret clearance, and agree in writing to comply with the orders, rules, 
and regulations of Military Commissions. 

If a civilian lawyer represents you, your detailed defense counsel will continue to 
represent you as well and this detailed defense counsel will be permitted to be present 
during the presentation of all evidence. Do you understand what 1 have just told you? 

ACC: (Response). 

PO: Do you have any questions about counsel representation before this Commission? 

ACC: (Response). 

PO: Do you desire to be represented by the counsel currently seated at your table and no 
other counsel? 

ACC: (Response). 

PO: Defense counsel will announce (his) (her) (their) detailing and qualifications. 

DETAILED DEFENSE COUNSEL @DC): (I) (All detailed members of the defense) 
have been detailed to this Military Commission by the Chief Defense Counsel. (I am) 
(All detailed members of the defense are) qualified under Military Commission Order 
No. 1, Paragraph 4.C and (I) (we) have previously been swom. (I have not) (No member 
of the defense has) acted in any manner that might tend to disqualify (me) (us) in this 
proceeding. The document detailing counsel is now being marked as a Review Exhibit in 
order. 

CIVILIAN DEFENSE COUNSEL (CDC) [If present]: I am a civilian counsel who has 
been determined to be qualified for membership in the pool of qualified civilian defense 
counsel in accordance with section 4(c)(3) of Military Commission Order Number 1. I 
have transmitted my notice of appearance through the Chief Defense Counsel. I have 
signed the civilian counsel Agreement to Practice before a Military Commission and I 
have not acted in any manner that may tend to disqualify me to practice in this 
proceeding. 

PO [If civilian defense counsel present]: Please mark the notice of appearance including 
the qualification determination as RE - and attach it to the record. 

PO [If civilian defense counsel present]: The civilian defense counsel will now be 
swom. Do you swear or affirm that you will faithfully perform your duties in the 
Commission now in hearing, so help you God? 

CDC [If present]: I do. 

DDC: (If others are at the defense table who are not detailed or civilian counsel as 
indicated above (such as a FAC), they will now be identified, and if necessary, sworn.) 
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PO: All personnel appear to have the requisite qualifications, and all required to be 
sworn have been sworn. 

1-3. PRESENTATION OF CHARGE(S) 
PO: Prosccutor, please have the charge sheet marked as KE - and attach it to the 
record. 

P: (Complies). 

PO: Defense counsel, have you previously been provided a copy of the charge(s)? 

DC: (Response) 

PO: All parties to the trial have been hrnished with a copy of the charge(s). The 
prosecutor will announce the general nature of the charge(s). 

P: The general nature of thc chargc(s) in this case is (are) 

PO: Members of the Commission and alternate members, at this time it is appropriate 
for you to review the charge sheet and appointing order(s). 

Before continuing, the Presiding Officer should give the Members 
sufficient time to read the charge sheet and appointing order($. 

PO: Have all Commission members and alternate members had the opportunity to 
review the charge sheet and appointing order(s)? 

CM: (Response). 

PO: Is the name, rank, and other identifying data of each Commission member and 
alternate member properly reflected on the appointing order? 

CM: (Response). 

PO: Does either party want the charge(s) to'be read in open court? 

P: The prosecutor (does)(does not) want the charge(s) read. 

DC: The accused (does)(does not) want the charge(s) read. 

PO: (The reading will be omitted.) (Prosecutor will read the charge(s).) 

1-4. QUESTIONING OF PANEL MEMBERS AND ALTERNATE MEMBERS 

PO: Members of the Commission and alternates, the Appointing Authority who detailed 
you to this Commission has the ability to remove you from service on this Commission 
for good cause. Is any member or alternate aware of any matter that you feel might affect 
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your impartiality or ability to sit as a Commission member? Please bear in mind that any 
~ ta tement '~ou  make should be in general terms so as not to disqualify other members. 

CM: (Response) 

The Presiding Officer may conduct follow up questioning as appropriate 
during this portion of the proceedings. 

PO: I have previously filled out a Commission Member Questionnaire. I have previously 
provided counsel for both sides a summarized biography, a list of matters that one would 
ordinarily expect counsel to ask during a voir dire process, and a document about how I 
know the Appointing Authority. I also provided all counsel with answers to questions 
provided by defense counsel in the cases of A1 Bahlul, Hamden, and Hicks. These 
documents will now be marked as the RE next in order. Those documents are true to the 
best of my knowledge and belief. 

PO: Does either party wish to voir dire me outside the presence of the other members? 

Note: Ifeither side requests that the members leave, they will retire. 

PO: Prosecution, any questions for me? 

PO: Defensc, any questions for me? 

DC: 

PO: Any challenge against the Presiding Officer? 

DC: 

NOTE: If challenged, the Presiding Oficer will determine whether the 
proceedings will continue and present that informatiotz to the Appointing 
Authority to decide whether the challenge shall be granted 

PO: [There are no challenges by either side against the PO for cause.] 

PO: [I have considered the challenge for cause made by the Prosecution/Defense. I will 
forward (a transcript of the voir dire) (the material provided by me to counsel for voir 
dire) (the transcript of your challenge and opposing counsel's response) (my 
recommendation on the matter) to the Appointing Authority for his action. You have 
until to provide me any further matters which you wish me to forward to 
him along with those which I have indicated. Under the provisions of MCl#8, paragraph 
3A(3), I (will) (will not) hold the proceedings in abeyance.] 
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[q PO remains on the case because not challenged, or because challenged and the 
proceedings are not being held in abeyance, proceed asfollows:] 

NOTE: Tlze other members are recalled. 

PO: Have all Commission Members completed a member questionnaire? 

CM: (Response). 

PO: Have both the prosecutor and the defense been provided copies of the Member 
questionnaires and had an opportunity to review them? 

PIDC: (Response). 

PO: Prosecutor, please have the member questionnaires marked as the next RE and 
provide them to me. The RE containing the questionnaires will be sealed. 

P: (Complies). 

PO: Members, I will now ask you a few preliminary questions, If any member has an 
affirmative response to any question, please raise your hand. As I ask these questions 
and make reference to the "members," this refers to both Commission Members and 
alternates. 

1. Does anyone know the accused? (Negative response) (Affirmative response from 
A. 
2. [If appropriate] Does anyone know any person named in any of the charges? 

3. Does any member know any of the counsel involved in this case? 

4. Having seen the accused and having read the charge(s), do any of you feel that there is 
any reason you cannot give the accused a fair trial? 

5. Do any of you have any prior knowledge of the facts or events in this case that will 
make you unable to serve impartially? 

6. Do any of you feel that you cannot vote fairly and impartially because of a difference 
in rank or because of a command relationship with any other member? 

7. Have any of you had any dealings with any of the parties to the trial, to include 
counsel for either sides and other members including myself, which might affect your 
performance of duty as a Commission member in any way? 

8. Do any of you feel that you cannot fairly and justly decide this case because of any 
prior experiences related to previous military assignments or duties? 
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9. Do any of you feel that you cannot fairly and justly decide this case becausc of 
something you have read, heard or seen in the media concerning the events of 9-1 1, a1 
Qaida, Usama Bin Laden, or terrorism generally? 

10. Have any of you been a victim of an alleged terrorist attack or had a close friend or 
family member who was a victim of an alleged terrorist attack? 

11. The following individuals may be called as witnesses before this Military 
Commission: , Do any of you know any of these potential 
witnesses? 

12. [If so] Do you feel your relationship with or prior knowledge of the potential witness 
will in any way affect your ability to fairly and justly decide this case? 

13. As Commission Members, we must keep open minds regarding the verdict until all 
the evidence is in. The verdict can only be based on evidence rcceivcd during these 
proceedings and you may not rely upon any prior knowledge of the facts or events 
involved, no matter how you received that information. Is there any member who cannot 
follow this instruction? 

14. The accused is presumed innocent and this presumption remains unless and until his 
guilt is established beyond a reasonable doubt. The burden to establish the guilt of the 
accused is on the prosecution. Does each member understand and agree with this 
principle and further agree to follow this principle in deciding this case? 

15. Do any of you know of anything of either a personal or professional nature that 
would cause you to be unable to give your full attention to these proceedings throughout 
the trial? 

16. Are any of you awai-e of any matter that might raise a substantial question 
concerning your participation in this trial as a Commission member? 

[ I f  there are questions for an individual member, the PO may decide to hold 
individual voir dire while the non-voir dived inembers retire.] 

PO: I intend to conduct and allow questioning of individual members outside the 
presence of other members. Does counsel for either side object? 

Note: All members retire 

PO: Prosecution, any questions for any of the members other than myself! 

PO: Defense, any questions for any of the members other than myself? 

DC: 
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[After all general and individual voir dire is completed.] 

PO: Any challenge by either side against any member? 

PO: [Ifthere are no challenges:: I find that all Commission Members, alternates and I 
are qualified to serve on this Military Commission. The members of the Commission and 
alternate members will be those listed on the appointing order.] 

[If a member is challenged, the Presiding Oficer will determine whether the 
proceedings will continue and present that information to the Appointing Authority to 
decide whether the challenge shall be granted.] 

[ I fa  member is challenged, and the PO decides that the proceedings will not be 
held in abeyance, proceed as follows:] 

PO: [Counsel, I have considered your challenge to . I will foward (a 
transcript of the voir dire) (the member questionnaire) (the transcript of your challenge 
and opposing counsel's response) (my recommendation on the matter) to the Appointing 
Authority for his action. You have until to provide me any further 
matters which you wish me to fonvard to him along with those which 1 have indicated. 
Under the provisions of MCI #8, paragraph 3A(3), I (will) (will not) hold the proceedings 
in abeyance.] 

PO: Members, at this point, it is appropriate for me to infor~n you of some of the 
procedures the Commission will be using in deciding this case. 

Each of you has previously received preliminary administrative-type instructions 
which are now being marked as the next RE in order. To the extent you believe there is 
any conflict in the instructions given earlier, and the instructions I am about to give, the 
following instructions shall control. 

I have been appointed as the Presiding Officer. On Monday, you were given the 
President's Military Order, the Military Commission Orders, DoD Directive 5105.70, and 
all Military Commission Instructions, except instruction number 8. These references 
apply to all the cases in which you may be a Commission member. 

In these references establishing the Commission thc Presiding Officer is charged 
with certain duties. Among these is that I will preside over the Commission proceedings 
during open and closed sessions. As I am the only lawyer appointed to the Commission, 
I will instruct and advise you on the law. However, the President has directed that the 
Commission will decide all questions of law and fact, so you are not bound to accept the 
law as given to you by me. You are free to accept the law as argued to you by counsel 
either in court or in motions or attachments thereto. In closed conferences, my voice and 
my vote will count the same as any other member. 
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During any recess or adjournment, we will not discuss the case with anyone, not 
even among ourselves. We will hold our discussions of the issues in closed conference 
when all members are present. When deciding issues in this case, we will consider only 
evidence properly admitted before this Commission. In this regard, we will not consider 
other accounts of the trial or information from other sources and we will limit our contact 
with counsel, the accused and any other potential witnesses. 

During the course of the military commission proceedings you may not discuss 
the proceedings with anyone who is not a member of the commission panel. If anyone 
who is not a member of the commission panel attempts to discuss the proceedings with 
you, you shall notify me immediately and appropriate action will be taken. While we are 
in closed session deliberations, we alone will be present. We will remain together and 
allow no unauthorized intrusion into our deliberations. 

Each of us has an equal voice and vote in discussing and deciding all issues 
submitted to us. I will, however, act as Presiding Officer during our closed conference 
deliberations and will speak for the Commission in announcing results. The issues 
submitted to us will be decided based upon the evidence properly presented before this 
Commission. Outside influence from superiors, other government officials, the media or 
any other source will not be tolerated. Members, in the event any such attempt is made to 
influence you in the performance of your official Commission duties, you shall notify me 
immediately, and appropriate action will be taken. Additionally, it is impermissible for 
the Appointing Authority, a military commander, or any other government official who 
may have influence over your career to reprimand or admonish you because of the way 
you perform your duties as a military commission member. If any such action takes 
place, you shall notify me immediately. 

Members of the Commission and the altemate member, some of you may serve as 
a Commission member or altemate on more than one case. You are to remember that 
each case is separate, and you may not consider evidence or motions practice 
presentations from one case in any other case unless explicitly advised that you may do 
so. I tell you this now so that upon any notes you might make that you indicate to which 
case the notes pertain. 

Members of the Commission and the altemate member, you have undoubtedly 
observed the security arrangements around this building, in the building, and in this 
courtroom. Those arrangements were made by the local commander based on his view of 
operational considerations. We are required to follow the security arrangements that have 
been made because this building is located within the commander's area of operation. 

You must not, however, infer or conclude from the security arrangements that the 
accused is guilty of any offense or that he presents a danger. In other words, operational 
requirements of the local commander have nothing to do with this accused. The only 
evidence you may consider on the determination of guilt or innocence, or a sentence if 
sentencing is required, is the evidence presented to you during Commission sessions. 
Security arrangements are NOT part of that evidence. 
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C O L U  have been designated an alternate member of this Commission, 
and will become a member should there become a vacancy on the Commission that nceds 
to be filled. As an alternate member, you will attend all open sessions, however you will 
not be present for any closed conferences or deliberations, and may not vote on any 
matter unless your status changes from member to alternate member. Should your status 
change from alternate member to member, you will be given further instructions. 

,Members, you are not authorized to reveal your vote, or the factors which led to 
your vote, or to reveal the vote or comments of another member, when it comes to 
deliberations on findings and, if necessary, on sentence. This is a lawful order from me 
to you. You may only reveal such matters if required to do so by superior competent 
authority in the Military Commission process - namely, the Appointing Authority, the 
General Counsel of the Department of Defense, the Review Panel for Military 
Commissions, the Secretary of Defense, or the President of the United States - or by a 
United States Federal Court. This order is continuing and does not expire. 

The appearance and demeanor of all parties to the trial should reflect the 
seriousness with which the trial is viewed. Carehl attention to all that occurs during the 
trial is required of all parties. If anyone needs a break at any time, please let me know. 

Are there any questions? 

CM: (Response). 

1-5. REVIEW OF RESPONSIBILITIES REGARDING PROTECTED 
1NFORMATION 

PO: Do counsel for both sides understand those provisions of Military Colnmission 
Order No. 1 governing Protected Information? 

P/DC: (Response). 

PO: Do you understand that you must, as soon as practicable, notify me of any intent to 
offer evidence involving Protected Information so that I may consider the need to close 
the proceedings? 

PIDC: (Response). 

PO: Is there any issue relating to the protection of witnesses that should be taken up at 
this time as may be necessary to discuss and litigate motions or conduct other business 
before the presentation of evidence on the merits? 

PIDC: (Response) 

PO: As I am required by Military Commission Order No. 1 to consider the safety of 
witnesses and others at these proceedings. do both counsel understand that they must 
notify me of any issues regarding the safety of potential witnesses so that 1 nlay 
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determine the appropriate ways in which testimony will be received and witnesses 
protected? 

P/DC: (Response). 

1-6. MOTIONS AND PLEA(S) 
PO: Accused and defense counsel, if you have any motions, please state them now. 

DC: The defense has (no) (the following) motions (requests to defer motions at this 
time.) 

NOTE: The Presiding Oficer should resolve all motions and other issues 
capable of resolution prior to the entry ofplea(s). However, the entry of 
pleas will take place at the initial session, even f a l l  motions and other 
issues are not resolved 

PO: Counsel, I have considered your request to defer pleas in this case. Your 
request is (granted) (denied). 

1-7. ENTRY OF PLEA(S) 

PO: Accused and counsel please rise. , how do you plead? 

DC: The accused, , pleads as follows: 

PO: You may be seated 

p€ 11 
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FOR OFFICIAL USE ONLY 

DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

I600 DEFENSE PENTAGON 
W A S H I N G T O N .  D C  20301 - 1600 

August 1 1,2004 

MEMORANDUM FOR Presiding Officer, Colonel Peter Brownback 

SUBJECT: Presence of Members and Alternate Members at Military Co~nlnission 
Sessions 

'The Orders and lnstructions applicable to trials by Military Commission require the 
presencc of all members and allurnate members at all sessions:proceedings of Military 
Commissions 

The President's Military Order (PMO) of Noverrlber 13, 2001. "Detention, Treatment, 
and Trial of certain Nan-Citizens in the War Against Terrorism," requires a full and fair 
trial, with the military commission sitting as the triers of both fact and law. See Sectio~z 
4(ri(2). The PMO identifies only one instance in which the Presiding Officer rr~ay act on 
an issue of law or fact on his own. 'l'hen, it is only with the rnemhers present that he may 
so act and the members may overrule the Presiding Officer's opinion by a majority of the 
Commission. See Sectioti 4(c)(3).  

Further, blilitary Commission Order (MCO) No. I requires the presence of all 
members and alternate members at all sessions/proceedings of Military Commissions. 
Though MCO No. I delineates duties for the Presiding Officer in addition to those of 
other Commission Members, it does not contemplate convening a session of a Military 
Commission without all of the members present. 

The "Commission" is a body, not a proceeding, in  and of itself. Each Military 
Commission. comprised of meillhers, collectively has jurisdiction over violations of the 
laws of war and all other offenses triable by military commission. The following 
authority is applicable. 

MCO No. 1, Section 4(A)(1) directs that the Appointing Authority shall appoint 
the members and the alternate member or members of'each Commission. .4s such, 
the appointed memhers and alternate members collectively make up each 
"Commission." 

MCO No. I ,  Section 4(A)(1) also requires that the alternatc member or members 
shall attend all sessions of the Commission. This requirement for alternate 

FOR OFFIC @ USE ONLY 

Page 36 of 68 

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 132 of 329



I.'OK OFI-X'IAI. lJSE O N L Y  

~ n e m h ~ r s  to attend all uessiotls assulncs that nlrmber.; arc reclt~ircd to n~rend all 
scssious of the Coriitnissiori. as WCII. 

MCO No. 1 .  Section 4(A)(4) directs the Appointing A~~tliority ro designat a 
I'residing Otficer lionl amon3 the mcrnlrers of each C'or~~tnissior~. 1 lii> i x  futtller 
eviclence that tllc Cornmission was intended ro oper-atc as ; tr l  cnri~y itlcludinp all of 
the ~nembcrs. 

MC'O No. 1 .  Section 4(A)(4) ;~lso states that the \'residing Ofiiccr t r i l l  preside 
over the proceedings of the Conunission tiom which lit. or slic ivas appointed. 
hnplicit in this statement is the understanding that tl~csc are no ~ ~ ~ ~ ~ c c c t l i n y s  
tvithout 111s Colntnission composed of nnd operating wir i~ all tifits mcmhers. Ilie 
Presiding Officer is only one ol'tlie appointed menihcrs to the ('oirunl~sion. who 
in addition. presides over the proceedings of ihc C'on~rnisuion. 

- 
Legal ,Idvisor to the i\ppotntiny ~luthority 

for Military C'omn~issions 

cc: C'liref Detinse Courvirl 
Chief Prosecutor 

/gE ll 
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5 832. Art. 32.W APPENI 

hy the accused afier hc is informed of the charge. A demand for 
further investigation entitles the accused La recall wimesses for 
M e r  cross-examination and to offer any new evidence in lus 
oun behalf 

(d) If evidence addwed in an uwestigatlon under this article 
indicates that the accused committed an uncharged offense, the 
in\esugating officer may investigate the subject matter of that 
offenre without the accused having flrst been charged with the 
otfense if the a w e d - -  

11) is present at thp investigation; 

(2) is informed of the nature of each uncharged offense inves- 
tigated; and 

(3) is afforded the oppommitier for representation, cmsr-ernm- 
ination, aod presentation prescribed in subsection (b). 

(e )  The requkmeots of this ahcle are bmding on all pmom 
admmistermg this chapter but fulure to follow them does not 
canstihlte jurisdictional e m .  

5 833. Art. 33. Forwarding of charges 
When a pmon is k l d  for mal by general court-martial the 

command~ng officer shall, wcthin elght &ye after the accused i3 
ordered into arrest or confmement, if practicable, fonvard the 
Eburgcs, togcthcr with thr Invesogution and allied papers, to the 
officer enerc~sing genenl caurt-mania1 jwisdiction. If that is not 
practicable, he shall report in writing to that officer the reasons 
for delay. 

5 834. Art. 34. Advice of staff judge advocate and 
reference for trial 
(a) Before directing the b i a  of any charge by general court- 
maitial, the convening authority shall refer it to his staff judge 
advocate for consideration and advice. The convening authority 
may not refer a specification under a charge to a general court- 
martial for trial unless he has been advised in writing by the staff 
judge advocate Lhat- 

(I) the specification alleges an offense under this chapter; 

(2) the specification is warranted by the evidence indicated in 
the report of investigation under section 832 of ~ title (aticle 
32) (if there is such a report); and 

(3) a court-mdal would have jurisdiction over the accused 
and the offense. 

(b) The advice of the staff judge advocate under subsealon (a) 
with respect to a specification under a charge shall include a 
wnnen and signed starement by UIC staff judge advocate 

(I) eipressmg his conclusions with respect to each matter set 
fonh in subsenion (a); and 

(2) recommending acfion that the convening authority take re- 
garding the spec~tieatlon. 
If the specification is referred for tial, the recommendation of the 
staff judge advocate sball accompany the specification. 

(c) If the cbarges or spec1tical8ons are not formally correct or do 
not conform to the substance of the evidence contained in the 
repart of the lnvestigatlng officer, fom>al colrections, and such 
changes in the charges and specifications m are neetlcd to make 
them conform ta the evidence, may be made. 

5835. Art. 35. Service of charges 
The ma1 counsel to whom cow-martial charges are referred 

for mal sball cause to be served upon the accused a copy of the 
charges upon wllich oial is to be had. tn time of peace no person 
may, against his abjectton, be brought La hial or be required to 
panicipate by himself or counsel m a session called by the mili- 
tary judge under section 839(a) of &is title (article 39(a)), in a 
general court-mania1 case within a period of five days afler the 
service of charges upon him or in a spec~al corn-mama1 within a 
p a i d  of three days aRer the sewice af  the charges upon him 

SUBCHAPTER VII. TRIAL PROCEDURE 

Src. An. 

36. President may prescribe rules. 
37. Unlawfully influencing action of court. 
18. Duties of h a l  counsel and dcfcnee counscl. 
39. Sessions. 
40. Conhuanca.  
41. Challeoges. 
42. O a h .  
43. SfatUte of limitations. 
44. Former jeopardy. 
45. Pleas of the acnrred. 
46. Opporhmity to obtain witnesses and other evidence 
47. R e h a 1  to appear or testify 
48. Contempts. 
49. kpositionr. 
50. Admisslbilily of records of c o w  of inquiry. 
50a. Defense of lack of mental responsibility. 
51. Votmg and d ings .  
52. Nuu~ber of votes requred. 
53. Court to amounce adon. 
54. Record of hial. 

5 836. Art. 36. President may prescribe rules 
(a) Pmbial, &I, and post-mil pracedurcs, including mates of 
proof, fsr casa aisiog under &is chapter hiable in corn-martial, 
milirary commissions and other military mbbunals, and procedures 
for courts of hquiq, may be prescribed by the President by 
regulations which shall, so far as he considers practicable, apply 
the pnoCiplcs of law aod the rules of evidence generally recog- 
nized in the rial of criminal cases in the United Stales dismcl 
courts, but whtch may not be cunVary to or inconsistent wlth thls 
chapter. 

(b) All mles and regulations made under this article shall be 
-form insofw as pncticnble. 

5 837. Art. 37. Unlawfully influencing action of 
court 
(a) No authority convening a genenl, special, or summm court- 
mmial, nor any o tha  commandii officer, may censure, rep"- 
mand, or admonish the corn or any member, mxlitary judge, or 
counsel thereof, with rcspect to the fndings ar sentence adjudged 
by the court, or with respect to any other exercises of its or his 
functions in the condun of the proceedings. No person subject to 
this chapter may attempt to coerce or, by any unauthorized 
means, influence the action of a court-martial or any other mdl- 
tary mbunal or any member thered in reaching the fmdings or 
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UNIFORM CODE OF : MILITARY JUSTICE 5 839. Art. 3g.(a)(4) 

sentence in any case, or the action of any convening, approving, 
or reviewing authority with respect to his judicial acts. The fore- 
going provisions of the subsectioo shall not apply wlth respect to 
( I )  general inshuctional or informational courses in military jus- 
tice if such courses are designed solely for the purpasc of inshuc- 
tlng members uf a command in the substantive and procedural 
aspects of com.mutial,  or (2) to statements and inshuctions 
given in open court by the m i l i w  judge, prerrdent of a special 
court-martial, or counsel. 

(b) In the preparation of an effectiveness, fitness, or efficiency 
rrpon or any other report or document used in whole or in pu t  
for the purpose of determining whether a member of the m e d  
forces is qualified to be advanced in grade, or in determining the 
assigmnent or mnsfer of a member of the armed forces or in 
determining whether a member of the m e d  forces should be 
retained on active duty, no penon subject to this chapter may, in 
preparing any such repon (1) consider or evaluate the perform- 
ance of duty of any such member of a court-mmtial, or (2) give a 
less favorable rating or evaluation of any member of the armed 
forces because of the ma1 with which such member, as counsel, 
represented any ascused before a court-martial. 

) 838. Art. 38. Duties of trial counsel and defense 
counsel 
(a) The tnal c o w e l  of a general or special court-mmtial shall 
prosecute in the m e  of fbe United States, and shall, under the 
direction of the cow, prepare the record of the proceedings. 

(b)(l) The accused has tht right to be represented h his defense 
before a general or special court-mmial or at an investigation 
under section 832 of lhis title (mticle 32) as provided h lhk 
subsection. 

(2) The accused may be represented by civilian counsel if 
provided by him. 

(3) The accused may be represented- 

(A) by milimy counsel detailed under section 827 of ~s 
title (article 27); or 

(8) by military counsel of his own selection if Ulat counsel 
is reasonably available (as determined under regulations pre- 
scribed under paragraph (7)). 

(4) If the accused is represented by civilian counsel, military 
counsel detailed or selected under paragraph (3) shall act as 
associate counsel unless excused at the request of the accused. 

(5) Except as provided under paragraph (6), if the accused is 
represented by milimy counsel of his own releetion under para- 
p a p h  (3)(B), any military counsel detailed under paragraph 
(3)(A) shall be excused. 

(6) The accused is not entitled to be represented by more fhan 
one military counsel. However, the person authorized under regu- 
lahons prescribed under section 827 of this title (miele 27) to 
detail counsel in his sole discretion- 

(A) may detarl additional military counsel as assistant de- 
fense counsel; and 

(B) if the accused is represented by milimy counsel of ks 
own selection under paragraph (3)(B). may approve a request 
from the accused that military counsel detailed under paragraph 
(3)(A) act as associate defense counsel. 

(7) The Secretary concerned shall, by regulation, define 

''reasonably available" for the purpose of paragraph (3)(B) and 
establish procedures for determining whether the m i l i w  counsel 
selected by an accused under that paragrdph is reasonably availa- 
ble. Such regulations may not prescribe any limitatlon based on 
the reasonable availab~liry of counsel solely on the graunds that 
the counsel selected by the accused is from an armed force ather 
than the armed force of which the accused is a member. To the 
maximum extent practicable, such regulations shall esmblish uni- 
form policies among the m e d  forces while recognizsng the dif- 
ferences in the circumstances and needs of the various armed 
forces. The Sccre tq  concerned shall submit copies of regulations 
prescribed under this paragraph to the Comminees on Amed 
Servicer of the Senate and House of Representatives. 

(c) In any court-maltial proceeding resulting in a conviction. the 
defense counsel- 

(1) may forward for attachment to the record of proceedings a 
brief of such manea as he determines should be considered in 
behalf of the accused on review (including any objection to the 
contents of the record which he considea appropriate); 

(2) may assist the accused in the submission of any matter 
under section 860 of this title (uticle 60); and 

(3) may take other action amthotized by this chapter. 

(d) An assistant ubl caunsel of a general court-maltial may, 
under the directton of the trial counsel or when he is qualified to 
be a trial counsel as requved by section 827 of this ttUe (article 
27), perform any duly imposed by hw,  regulation, or the custom 
of the service upon the hial counsel of the court. An assistant hial 
counsel of a rpecial court-mama1 may perform any duty of the 
uial counsel. 

(e) An assistant defense counsel of a general or rpecial court- 
manta1 may, under the direction of the defense counsel or when 
he is qualified to be the defeose counsel as required by sectran 
827 of this title (amcle 27), perform any duty imposed by law, 
regulation, or the custom of the sewlce upon counsel for the 
accused. 

5 839. Art. 39. Sessions 
(a) At any time afler the service of charges which have been 
referred for hial to a court-mania1 com~osed of a militarv iudee .. 
and members, the military judge may, subjcct to section 835 of 
this title (micle 35), call the court into session without the pres- 
ence of the members for the purpose of- 

(1) h d g  and delemining motions raising defcoses or objec- 
tions which are capable of deteminahon without hial of the 
issues raised by a plea of not guilly; 

(2) h w g  and ruling upon any maner which may be lulrd 
upon by the military judge under this chapter, whether or not the 
mamr is appropiate for later considemtion or decision by the 
membem of the court; 

(3) if permitted by regulations of the Secretary coocemed, 
holding the maignment and receiving the pleas of the accused; 
and 

(4) pelforming any other procedural function which may be 
performed by the military judge under this chapter or under rules 
prescribed pursuant to section 836 of this title (anicle 36) and 
which does not require the presence of the members af  the court. 
These proceedings shall be eooducted in the presence of the 
accused, the defense counsel, and the trial counsel and shall bc 
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UNITED STATES, Appellee v. John S. STONEMAN, Specialist, U.S. Army, Appellant 

UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 

57 M.J. 35; 2002 CAAF LEXIS 678 

January 22, 2002, Argued 
July 5, 2002, Decided 

PRIOR HISTORY: [**I] Crim. App. No. 9800137. Military Judges: Stephen V. Saynisch 
and Debra L. Boudreau. United S t a t e ~ ~ v ~ S t o n e m a n , ~ 5 6  M,l.l.253; 2OOl~CAAF LEXIS1~527. 

DISPOSITION: Decision of the United States Army Court of Criminal Appeals set aside; 
remanded. 

CASE SUMMARY 

PROCEDURAL POSTURE: Appellant soldier was convicted by a general court-martial of  
officer and enlisted members, contrary to  his pleas, of raping and sodomizing a child 
under the age of sixteen, in violation of Unif. Code Mil. Justice arts. 120 and 125, 10 
U.S.C.S. 66 920 and 925. The Court of Criminal Appeals affirmed the findings and 
sentence, and appellant sought review on the issue of undue command influence. 

OVERVIEW: The soldier was court-martialed soon after the brigade commander issued 
several edicts demanding that his troops must improve their conduct, including no more 
"raping" of female soldiers, and that those who did not would be "crushed." Before trial, 
defense counsel raised the issue and presented some evidence of potential bias as a 
result of unlawful command influence. The defense asserted that members of the brigade 
should be removed from the court-martial panel for implied bias. After questioning a 
couple of members, the military judge denied the motion for a stay and the defense 
challenges for cause based on implied bias, and four members of the brigade remained 
on the panel. On appeal, the soldier argued that the military judge erred by failing to  
stay the proceedings, by misapplying the test for implied bias based on unlawful 
command influence, by failing to hold a hearing on the issue of unlawful command 
influence, and by failing to shift the burden of proof to  the Government. A split appellate 
court agreed that the trial judge's questioning was insufficient to ensure that the case 
was not tainted by unlawful command influence, and remanded for a full factfinding 
hearing. 

OUTCOME: The case was remanded to the trial court for a hearing on appellant's claim 
of unlawful command influence to  determine if the court-martial was tainted. The 
convening authority may set aside the findings and sentence and order a rehearing or 
dismiss the charges. 

CORE TERMS: command influence, e-mail, military, leader, brigade, court-martial, soldier, 
message, voir dire, commander, training, briefing, duty, bias, sentence, leadership, hip, 
appearance, responded, trouble, conclusions of law, evidence presented, unfairness, 
demeanor, sergeant, enlisted, defense counsel, battalion, crush, recollection p6 11 . n Review Exhibits 1-15
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LexisNexis(R) Headnotes + !iideHeadnotes 

Military & V e t e r a n s i a w  > Mi l~ ta ry lus t i ce  

HN1kThe United States Court of Appeals for the Armed Forces reviews de novo the 
question whether the facts in a court-martial constitute unlawful command 
influence. Once the issue has been raised, the Government must persuade the 
court beyond a reasonabie doubt either that there was no unlawful command 
influence or that the proceedings were untainted. More Like This Headnote 

Military &Veterans Law > m a r y  Justice - 
HNzAThe burden is on defense counsel, trial counsel, and a military judge to  fully 

question the court members during voir dire to determine whether a commander's 
comments had an adverse impact on the member's ability to render an impartial 
judgment. However, in some cases, voir dire may not be enough, and witnesses 
may be required to  testify on the issue of unlawful command 
influence. More Like This Headnote 

Mdtara V e t e r a a ~ L a w  > M!Uta_ryJusti&e 
HN3AThe analytical framework for resolving court-martial claims of unlawful command 

influence is: At trial, the initial burden is on the defense to raise the issue. The 
burden of proof is low, but more than mere allegation or speculation. The quantum 
of evidence required to  raise unlawful command influence is some evidence. The 
defense must show facts that, i f  true, constitute unlawful command influence, and 
i t  must show that the unlawful command influence has a logical connection to the 
court-martial in terms of potential to cause unfairness in the proceedings. I f  the 
defense shows such facts by some evidence, the issue is raised. Once the issue of 
command influence is raised, the burden shifts to the Government. The 
Government may show either that there was no unlawful command influence or 
that any unlawful command influence did not taint the proceedings. I f  the 
Government elects to show that there was no unlawful command influence, i t  may 
do so either by disproving the predicate facts on which the allegation of unlawful 
command influence is based, or by persuading the military judge that the facts do 
not constitute unlawful command influence. The Government also may choose to 
not disprove the existence of unlawful command influence but to  prove that it will 
not affect the proceedings. The quantum of evidence required is proof beyond a 
reasonable doubt. p Q r U k e  This head note^ 

M i l i t a u l V e t e r a n L a  > Ml!ltary Justice ~ ~ ~ . .  

HN*$R.C.M. 912(f)(3), Manual for Courts-Martial, United States (2000), places the 
burden of establishing the grounds for challenge on the challenging party. 
However, R.C.M. 912(f)(3) does not define the quantum of proof required to 
establish a ground for challenge. More LikeThis Heam@ 

M_ilitary& Veterans Law > M t a y y l u s t ~ c e  

HNsAThe quantum of proof required under R.C.M. 912(f)(3), Manual for Courts-Martial, 
United States (2000) is higher than the "some evidence" required to  raise an issue 
of unlawful command influence. Thus, a military judge's determination that the 
defense has not sustained the greater burden of establishing a challenge under 
R.C.M. 912(f)(3) does not answer the question whether the defense has met the 
lesser burden of presenting some evidence of unlawful command influence, thereby 
shifting the burden to the Government. More Like T h ~ s  Headnote 

Mwary &Veterans Law > Mi l i tary lust~ ice 
HN6AUnlawful command influence in a court-martial involves questions of fact as well as 

questions of law. Once the issue is raised, a military judge must determine the r2&- It 
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facts and then decide whether those facts constitute unlawful command 
influence. M o r e U e T h l s e a d n o t e  

Militeryry&_Veterans Law > Mllitarylustice 

HN7AIn a court-martial, the question whether there is an appearance o f  unlawful 
command influence is judged objectively, through the  eyes o f  the  
community. Mpre LikcTh&He_adnote 

Mi!itarr&veteranrcavi.eteasLa > M!!!tary Jusflce 
HNsAWhile demeanor is a measure of actual bias, it is also relevant t o  a n  objective 

observer's consideration. On an issue as sensitive as unlawful command influence, 
evaluation of demeanor o f  the  court members as well as other witnesses, viewed 
through the presumption o f  prejudice, is critical t o  evaluate whether there is an 
objective appearance o f  unfairness. Even if there was no  actual unlawful command 
influence, there may  b e  a question whether the influence o f  command placed a n  
intolerable strain on  public perception o f  the mil i tary justice 
System. More Like-This Headnote 

COUNSEL: For Appellant: Captain Sean S. Park (argued); Colonel Adele H. Odegard, 
Lieutenant Colonel E. Allen Chandler, Jr., and Major Imogene M, Jamison (on brief);  
Lieutenant Colonel David A. Mayfield. 

For Appellee: Captain Paul T. Cygnarowicz (argued); Colonel Steven T. Salata, Lieutenant 
Colonel Paul H. Turney, and Major Anthony P. Nicastro (on brief). 

JUDGES: GIERKE, J., delivered the opinion o f  the  Court, in which EFFRON and BAKER, JJ., 
and SULLIVAN, S.J., joined. SULLIVAN, S.J., filed a concurring opinion. CRAWFORD, C.J., 
f i led a dissenting opinion. 

OPINIONBY: GIERKE 

OPINION: [*36] Judge GIERKE delivered the opinion of the Court. 

A general court-mart ial composed o f  officer and enlisted members convicted appellant, 
contrary t o  his pleas, of raping and sodomizing a child under the  age o f  sixteen, in violation 
o f  Articles 120 and 125, Uniform Code o f  Military Justice (UCMJ), l O - U S C § f 9 2 0  and 925, 
respectively. The adjudged and approved sentence provides for a bad-conduct discharge, 
confinement for seventy-eight months, [**2] total forfeitures, and reduction t o  the  lowest 
enlisted grade. The Court o f  Criminal Appeals affirmed the findings and sentence. 5.4.M.J. 664 
(2000) .  

This Court granted review o f  the  following issues: 

I. WHETHER THE MILITARY JUDGE ERRED TO THE SUBSTANTIAL PREJUDICE OF 
APPELLANT BY DENYING THE DEFENSE'S MOTION TO STAY THE PROCEEDINGS 
UNTIL THE PANEL WAS PROPERLY SELECTED SO AS NOT TO INCLUDE THE 
MEMBERS OF THE FIRST BRIGADE WHO RECEIVED AN E-MAIL FROM THE 
BRIGADE COMMANDER, AND/OR ATENDED THE RELATED BRIEFING I N  WHICH 
THE COMMANDER STATED HIS INTENT TO "CRUSH" THOSE WHO DID NOT LIVE 
UP TO A CERTAIN STANDARD. 

11. WHETHER THE MILITARY JUDGE ERRED TO THE SUBSTANTIAL PREJUDICE OF 
APPELLANT BY FAILING TO SHIFT THE BURDEN TO THE GOVERNMENT ONCE THE 
DEFENSE ESTABLISHED A CASE OF UNLAWFUL COMMAND INFLUENCE BY 
MAKING A WRITTEN MOTION, APPENDING AN INCRIMINATING E-MAIL MESSAGE 
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TO THE MOTION, AND PROFERRING TESTIMONY OF A WITNESS TO A BRIEFING 
AT WHICH THE BRIGADE COMMANDER MADE INAPPROPRIATE COMMENTS 
ABOUT DISCIPLINE IN THE PRESENCE OF SEVERAL COURT MEMBERS. 

111. WHETHER THE ARMY COURT OF CRIMINAL APPEALS ERRED IN ATTEMPTING 
TO "RECREATE" THE UNLAWFUL COMMAND INFLUENCE [ * *3]  HEARING THAT 
THE MILITARY IUDGE SHOULD HAVE CONDUCTED. 

IV. WHETHER THE ARMY COURT OF CRIMINAL APPEALS ERRED I N  HOLDING 
THAT THE MILITARY IUDGE DID NOT ABUSE HER DISCRETION BY DENYING THE 
DEFENSE'S CHALLENGE FOR CAUSE AGAINST PANEL MEMBERS WHO RECEIVED 
AN E-MAIL MESSAGE FROM THEIR BRIGADE COMMANDER THAT CONTAINED 
STATEMENTS REGARDING HIS INTENT TO "CRUSH" THOSE WHO DID NOT LIVE 
UP TO A CERTAIN STANDARD. 

For the reasons set out below, we remand for further proceedings. 

Background 

Appellant was a member of Headquarters and Headquarters Company, 1st Battalion, 17th 
Infantry, a subordinate unit of  the 1st Brigade, 6th Infantry Division (Light). On December 
21, 1997, Colonel (COL) Brook, the brigade commander, sent an e-mail to the brigade 
leadership and supporting unit commanders, notifying them of mandatory leaders' training 
on December 23, 1997. The e-mail informed all battalion and company commanders that he 
expected them "to ensure the following happens after [his] leader training": 

(1) "Declare war on all leaders not leading by example, both on and off duty," and inform 
them that failure to  lead by example "will result in relief, negative [evaluation reports]; 
[ * *4]  or UCMl action." 

[*37] (2) Develop a unit plan for "ZERO DUIs [driving under the influence] during the 
holiday period"; 

(3) "Ensure EVERY single soldier, or geographical batchelor [sic], in the Brigade is invited 
over to  someone's home, or the unit is having a special barracks function" on Christmas Day; 

(4) "Ensure all new soldiers . . . are integrated into the unit, and NOT being treated as the 
'FNG' [ f  new guy] prior to Christmas. I f  you don't' have a good integration plan for the 
new soldiers, you will have a rash of problems, DUIs, etc. over the holiday period. Be 
proactive, and ensure this doesn't happen." 

COL Brook then articulated his leadership philosophy, including the following comments: 

I am sick of leaders who are leaders by virtue of their rank only. My New Years 
Resolution is to  CRUSH all leaders in this Brigade who don't lead by example, on 
and off duty. Leaders must focus on developing their REFERENT power, the 
power given to them by subordinates who respect them because of caring 
competent leadership, rather than their LEGAL power, which is the power they 
have by virtue of their rank. 

I ' m  sick of leaders getting DUIs, abusing [ * *5]  their position, being lazy, not 
p6 I I  
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achieving [Brigade physical training] standards, taking the easy way out 
regarding safety, and never going the extra mile. I ' m  sick of encountering leaders 
who could care less about soldiers, and are SELF CENTERED pukes. I am sick of 
hearing about leaders who are morally and spiritually bankrupt. I am declaring 
war on leaders like this, because they don't deserve to  be leaders of America's 
sons and daughters, and they are not doing what the American taxpayer expects 
them to do. 

. . . I f  leaders don't lead by example, and practice self-discipline, then the very 
soul of our Army is at  risk. No more [platoon sergeants] getting DUIs, no more 
NCOs [noncommissioned officers] raping female soldiers, no more E7s coming up 
"hot" for coke, no more stolen equipment, no more "lost" equipment, no more 
approved personnel actions for leaders with less than 260 APFT [Army physical 
fitness test scores], no more leader APFT failures at [Department of the Army] 
schools, all of this is BULLSHIT, and I 'm going to CRUSH leaders who fail to 
lead by example, both on and off duty. 

54 M.J. at 676, 

On January 9, 1998, COL Brook [ * * 6 ]  sent a second e-mail, stating that nothing in his 
previous e-mail was intended to  suggest specific actions for leadership failures. He informed 
his commanders that appropriate action for particular cases was defined as "what each 
individual commander. . . deemed so in the exercise of independent discretion." COL Brook 
further stated: 

. . . Nothing in what I have said in this or the earlier e-mail, or what I said at the 
Leader Training, has anything to do with what any soldier does as a member of a 
court-martial panel or as a witness before a court-martial. The sworn duty of any 
court-martial panel member is to  follow the instructions of the military judge, 
apply law to  admissible facts, and decide a sentence based solely on the evidence 
presented in court. Nothing said outside a court-martial by anybody, TO INCLUDE 
ME, may have any bearing on the outcome of any given case or sentence. 

Id. at  678. 

On January 22, 1998, defense counsel submitted a motion to the military judge asking her to 
stay the proceedings until all members of the 1st Brigade were removed from the panel. The 
defense asserted that several NCOs perceived COL Brook's message to be "that [ * * 7 ]  
leaders who found themselves in trouble needed to  be 'crushed."' The defense proffered the 
testimony of Staff Sergeant (SSG) Mallerard that no one present at the leaders' training "had 
any doubt what COL Brook meant to  get across -- that is, crush these soldiers that get into 
trouble." The defense asserted that the members of the [*38] brigade should be removed 
from the court-martial panel for implied bias. The defense conceded that the unlawful 
command influence only affected court members from the 1st Brigade, and not potential 
witnesses. 

When appellant's court-martial convened on January 25, 1998, the military judge ruled that 
the request for a stay was premature, because any issues involving unlawful command 
influence could be addressed during individual voir dire. During group voir dire, five of the I= ' I  
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nine members of the panel acknowledged seeing an e-mail regarding disciplinary problems 
within the brigade. The members were then questioned individually. 

Lieutenant Colonel (LTC) Saul was COL Brook's second in command and had assumed 
command of the brigade on three occasions in COL Brook's absence. He recalled that COL 
Brook's first e-mail suggested "the appearance of a lack of [**a] law and order among 
certain elements of the brigade." He thought that the message was directed at  all enlisted 
members of the brigade. He described the leaders' training session on December 23 as 
follows: 

[A]  discussion, a monologue from the brigade commander, in regards that a 
series of criminal acts or violations of the law, to  include a number of driving 
under the influence or drunk driving cases; there was reference to a rape of a 
female enlisted soldier by a noncommissioned officer; some details were 
discussed in that case; and a general perception on the part of the brigade 
commander was that there was an element within the brigade that violation of 
the law was common. 

The only guidance that LTC Saul recalled was "a tightening up of the chain of command and 
enforcement of discipline and standards." LTC Saul had no recollection of the second e-mail 
message. 

LTC Saul told the military judge that he did not think that COL Brook's actions had any 
impact on him as a court member. He did not perceive COL Brook's actions as an 
"exhortation to  . . . be tough in this case." 

LTC Withers, the brigade executive officer, perceived the first e-mail as "aimed at the 
leaders, [ * *9]  " addressing "the problems we had had with discipline," and "urging leaders 
not to  accept substandard performance, especially by leaders." He recalled that the e-mail 
"made a statement that leaders should scrunch or squash, or something, NCOs especially 
and other officers, who committed crimes, had a DUI, something like that." 

LTC Withers recalled that the December 23 leaders' training had "certainly the same tone, 
the same subject matter." He explained: 

The brigade had had several DUIs, there was a rash of DUIs; i t  was an attention 
getter, trying to  get people to wake up and realize the seriousness of DUIs and 
so he was talking that leaders should exhibit a higher standard, and any leader 
who did something like that i t  was questionable if they should be around. 

LTC Withers perceived the second e-mail as an attempt to  clarify the first, and to make it 
clear that the first e-mail "was not in any way, shape or form, intended to make us -- or to 
inhibit his subordinates in the proper handling of UCMJ and other legal matters." When asked 
if COL Brook's actions would affect his performance as a court member, he responded, "Not 
at all." He explained: 

Colonel Brook is [**lo] a very impassioned man; he holds his values very high; 
he shoots from the hip; he knows he shoots from the hip. I had talked to him 
about that and a wide variety of subjects. I've been in the Army long enough to 
have seen statements like that before; and quite frankly I 've been in the Army so 
long that I 'm  not really concerned at this point what my rater thinks; I 'm  going to 

j2G II 
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do what I think is right, because that's what I 've done all my career. 

Page 7 of 17 

LTC Moody commanded an aviation battalion that supported the 1st Brigade but was not part 
of i t .  He stated that he probably read the e-mail messages because he receives a courtesy 
copy of brigade correspondence. He recalled that the message "may have had something to 
do with accountability, integrity." He stated that he respects COL Brook, "but he's not my 
brigade commander." LTC Moody was invited to  the leadership training but did not attend. 

[*39] Command Sergeant Major (CSM) Pagan was the brigade command sergeant major. 
Although he worked directly for COL Brook, he did not participate in the drafting of the e-mail 
messages. His perception of the first e-mail was as follows: 

lus t  trying to convey to  everybody how serious these situations [**ll] are, and 
that we should do everything in our power as leaders to make sure that we're 
talking to  our soldiers about all the pitfalls that are out there awaiting you, and 
keep these things in mind and convey that to  the soldiers so that they're thinking 
about that, those situations; the situation that could happen to them, or either -- 
DUIs, or putting themselves in a compromising situation, so forth and so on. And 
trying to prevent people from getting into trouble. 

Asked whether he thought the e-mail told him what he should do when "confronted with 
someone who is in trouble," he responded, "No, not at all." CSM Pagan had no recollection of 
the second e-mail. 

CSM Pagan was asked to  comment on the first e-mail, and he responded: 

He was thinking about a few leaders out there at different levels, and that he 
probably overreacted and put it on e-mail. He shot from the hip, versus talking to 
somebody else and maybe let them, kind of, see what he was writing and maybe 
say "Hey sir, you need to calm that down a little bit." 

CSM Pagan believed that COL Brook sent the same message at  the December 23 leaders' 
training. He believed that the briefing "covered all soldiers from [**I21 Private to  Colonel." 
However, he thought that the tone of the briefing "was completely different." At the briefing, 
"it was an upbeat tone by [Col Brook], and it was more on the verge of 'Let me tell you how I 
can keep you and your soldiers out of trouble."' 

When the military judge asked CSM Pagan whether one of the civilian spectators in  the 
courtroom could be assured that he would be a fair and impartial court member, he 
responded: 

Well, I 've been a fair and impartial member of the United States Army, as well as 
my nation, serving for close to  25 years; and I 'm  not one to be swayed, I ' m  not 
one to comply with something just because somebody else said it. I ' l l  stick by my 
guns and come to the conclusion that I feel is appropriate; no matter who's in 
that group, or in this members [sic] of the jury; I will take all the information 
that's given to me, make a rational decision, evaluate all that information, and I 
will make the best decision that I see possible with that information, and listening 
to others that have an o ~ i n i o n  on that subiect. 
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Master Sergeant (MSG) Peele was the brigade chemical NCO. He stated that he read some of 
the first e-mail, and "what [he] [**I31 got out of i t  was about the incidents about the 
drunk driving and things like that." He did not think that the e-mail conveyed any message to 
him that he "didn't already have in [his] mind about drunk driving." He did not think that it 
gave him any guidance about being a leader. He disagreed with the focus of the leaders' 
training. Regarding his duties as a court member, he told the military judge, " I  don't need a 
Colonel to tell me now to do m y  duties, ma'am, I can do them on my own; and I think that 
he could take a message from me" regarding the treatment of soldiers in the brigade. MSG 
Peele thought that racism and the standards of treatment of soldiers in the brigade were 
more appropriate issues than focusing on DUI. Asked by defense counsel what effect the 
message had on him, MSG Peele responded: 

Well, i f  you're doing your job, sir, everyday like you should be doing, as I do, I 
feel i t  had no affect [sic] on me. I t  does affect me to the point of you can't tell 
me to lead by example if you don't do it; and that's just my opinion, sir. 

MSG Peele did not see the second e-mail. 

Sergeant First Class (SFC) Robbins, a member of appellant's battalion, did not see [**I41 
either e-mail, but he did attend the leaders' training on December 23. He told the military 
judge that he did not think the December 23 briefing had any bearing on his court-martial 
duties. 

[*40] The military judge denied the motion for a stay and the defense challenges for cause 
based on implied bias. She explained: 

I 've read United States versus Y~ounqblood, .[47-M,JL~33811997u,~ and I certainly 
agree with the court in that case that implied bias is critical and it's reviewed 
through the eyes of the public; but i f i t  was reviewed through the eyes of the 
public the responses that the court members gave, if members of the public were 
sitting in the back of the courtroom and heard their responses given on voir dire 
by the members of 1st Brigade who have been selected to serve in this court- 
martial, I think they would see that these members represent the finest traditions 
of the United States Army as court members, and would certainly not be swayed 
by anything Colonel Brook might say; they viewed his comments as being 
intemperate, and I think that everyone heard them say loudly and clearly that 
they will discharge their responsibilities as court members and vote [**I51 in 
accordance with their conscience. 

Defense counsel later challenged LTC Saul for cause on several grounds, including his 
answers on voir dire about COL Brook's message. The military judge granted the challenge, 
explaining: 

I n  the interest of granting challenges for cause liberally, based upon my 
observations as well of Lieutenant Colonel Saul, he was the only one that didn't 
take great pains to distance himself from Colonel Brook's comments; he was the 
only one who believed that, I think, the message extended to all soldiers, 
including those at the Private level. 
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A defense challenge for cause against CSM Pagan was granted on multiple grounds, including 
a recent conflict with defense counsel. After challenges, four members of the 1st Brigade 
remained on the panel: LTC Withers, LTC Moody, MSG Peele, and SFC Robbins. 

The Court of Criminal Appeals held that the military judge did not err by declining to rule on 
the motion for a stay until after voir dire. 54.M.J,-at_671, I t  held that she did not abuse her 
discretion by denying the implied bias challenges. Id,at673. I t  noted that she "never 
articulated whether, under command influence [**I61 law, the appellant had met his initial 
burden to show facts constituting unlawful command influence that were logically connected 
to the court-martial, and which had the potential to cause unfairness in the proceedings, 
thereby shifting the burden of proof to  the government." Id.; see United States-v .... B~aqase, 
50 M.1.143, 150 (1999). Instead, the military judge based her ruling "purely on the law of 
causai challenges." Id. The court below held that any error based on failure to apply the 
burden-shifting mandated by Biagase was harmless. Id .  

The court below also noted that the military judge "did not make any specific findings of fact 
as to the content of the leaders' training or conclusions of law as to whether COL Brook's 
comments constituted unlawful command influence." I t  found this omission harmless. 5 4 M . l .  
at_ 6 2  

The court below then conducted a de novo review of the record to determine whether the 
trial was tainted by unlawful command influence. Based on the members' responses during 
voir dire, the court concluded that COL Brook "did not attempt to  coerce or, by any 
unauthorized means, influence the action" of the court-martial. [**I71 Id., quoting Art. 37, 
UCMI, 10 USC 4 837. The court agreed that COL Brook was "shooting from the hip," that his 
language was intemperate, and that his comments "may have been inappropriate," but it 
held that his comments were not unlawful. Id. The court below concluded "beyond a 
reasonable doubt that the findings and sentence in the appellant's case were not affected by 
COL Brook's e-mails and leaders' training." Id .  

Discussion 

Appellant asserts that the military judge erred by failing to  stay the proceedings, by 
misapplying the test for implied bias based on unlawful command influence, by failing to hold 
a hearing on the issue of unlawful command influence, and by failing to shift the burden of 
proof to the Government as required by Biagase, supra. Appellant also [*41] asserts that 
the court below erred when it "recreated" the hearing that the military judge should have 
conducted. The Government asserts that the military judge correctly denied the challenges 
founded on implied bias, and that the court below correctly determined, after a de novo 
review of the record, that appellant failed to establish unlawful command influence. 

Unlawful [**IS] command influence is "the mortal enemy of military justice." Unitedstates 
",Thomas, 22 MJ1388,  39~3[C_MA~~l986). On appeal, HN1'7this Court reviews de novo the 
question whether the facts constitute unlawful command influence. .UnitedState-5v Johnson, 
54 M.I. 32. 34 (2000). Once the issue has been raised, the Government must persuade this 
Court beyond a reasonable doubt either that there was no unlawful command influence or 
that the proceedings were untainted. Biagase, supra; Thomas, supra. 

I n  Thomas, supra at 396, this Court placed HN2'3the burden on defense counsel, trial counsel, 
and the military judge to "fully question the court members during voir dire" to determine 
whether a commander's comments "had an adverse impact on the member's ability to render 
an impartial judgment." This Court recognized, however, that in some cases, voir dire may 
not be enough, and that witnesses may be required to testify on the issue of unlawful 
command influence. pE \ \  
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I n  Younqblood, suprs. relied on by the military judge in this case, this Court held that the 
military judge erred by denying challenges for cause [**I91 based on unlawful command 
influence. Youngblood was decided as an implied bias case, not an unlawful command 
influence case. Because this Court did not reach the question whether unlawful command 
influence was raised, it did not apply the burden-shifting analysis set out in its later Biagase 
decision. 4 7  M,l. at 339, 

I n  Biagase, this Court set out HN3Tthe analytical framework for resolving claims of unlawful 
command influence. At trial, the initial burden is on the defense to "raise" the issue. The 
burden of proof is low, but more than mere allegation or speculation. The quantum of 
evidence required to raise unlawful command influence is "some evidence." 50 Mll,at 150, 

The defense must show facts that, i f  true, constitute unlawful command influence, and it 
must show that the unlawful command influence has a logical connection to the court-martial 
in terms of potential to cause unfairness in the proceedings. I f  the defense shows such facts 
by "some evidence," the issue is raised. Id.  

Once the issue is raised, the burden shifts to  the Government. Id .  The Government may 
show either that there was no unlawful command influence or that any unlawful [**20] 
command influence did not taint the proceedings. I f  the Government eiects to  show that 
there was no unlawful command influence, it may do so either by disproving the predicate 
facts on which the allegation of unlawful command influence is based, or by persuading the 
military judge that the facts do not constitute unlawful command influence. The Government 
also may choose to not disprove the existence of unlawful command influence but to  prove 
that i t  will not affect the proceedings. Whichever tactic the Government chooses, the 
quantum of evidence required is proof beyond a reasonable doubt. Id, at 151. 

Unlike the law pertaining to unlawful command influence, there is no burden shifting in the 
law pertaining to challenges. HN4'iRCM 912(f)(3), Manual for Courts-Martial, United States 
(2000 ed.), n l  places the burden of establishing the grounds for challenge on the challenging 
party. However, RCM 912(f)(3) does not define the quantum of proof required to establish a 
ground for challenge. This Court has not addressed the quantum of proof required under Rule 
912(f)(3), and we need not precisely define i t  in this case. We are satisfied, however, that 
HN5'ithe quantum of proof required [**21] under RCM 912(f)(3) is higher than the "some 
evidence" required to raise an issue of unlawful command influence. Thus, a military judge's 
determination that the defense has not sustained [*42] the greater burden of establishing 
a challenge under RCM 912(f)(3) does not answer the question whether the defense has met 
the lesser burden of presenting "some evidence" of unlawful command influence, thereby 
shifting the burden to  the Government. 

n l  This Manual provision is identical to the one in effect at the time of appellant's court- 
martial. 

As noted by the court below, the military judge did not make findings of fact and conclusions 
of law, nor did she anaiyze the evidence in accordance with the Biagase framework. n2 54 
M~>J.at 673-74, Thus, the question before us is whether the lower court's de novo review of 
the record and its analysis under the Biagase framework are an adequate substitute for a 
hearing at the trial level and are sufficient to ensure that this case was not tainted by f!E \'\ 
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unlawful [ * * 2 2 ]  command influence. We hold that further proceedings are necessary to  
determine if the court-martial was tainted. 

n2 The dissent notes that Biagase was decided after appellant's trial. However, the Biagase 
decision, which then-Judge Crawford joined, did not establish a new requirement for making 
findings of fact and conclusions of law or otherwise announce new law; i t  merely synthesized 
this Court's jurisprudence and established an analytical framework for resolving issues of 
unlawful command influence. Long before Biagase, this Court recognized that HN63unlawful 
command influence involves questions of fact as well as questions of law. Once the issue is 
raised, a military judge must determine the facts and then decide whether those facts 
constitute unlawful command influence. See United States v 2 G e r l  45 M.J. 309, 3a:jL 
(1996); United StateSvi Ayala~,-P3~MLJL296,._28911995).; United SLa_tau. S t ~ r n b u g h , 4 0  
MJ .  208,213:14~CMA~1.994). The "some evidence" standard was set out in Ayala, supra at  
300. The burden-shifting was set out in Gerlich, supra at 310. The requirement to prove 
beyond a reasonable doubt that the proceedings were unaffected by unlawful command 
influence was announced in Unitedstate ~_v.Thoma~,~~22~M.J...388,394 (CMA 1986), 

- - - . . . -----  End Footnotes- - - - - - - - - - - - - - [ * * 2 3 ]  

I n  Unit&St_afe.s v. Ginn, 47.M1J,.236,2.4.2 CIPP_'_)L this Court concluded that Congress 
intended the Courts of Criminal Appeals "to act as factfinder in an appellate-review capacity 
and not in the first instance as a trial court." I n  this case, there was no factfinding hearing, 
and no analysis under the Biagase framework at the trial level. As a result, there are no trial- 
level findings of fact regarding the content, tone, and impact of COL Brook's leadership 
training session on December 23. We cannot determine if additional witnesses would shed 
light on the issue. I n  this regard, we note that the defense proffered the testimony of SSG 
Mallerard, the brigade training NCO, but the military judge did not act on that proffer. 

Finally, the record of trial does not provide an appellate court the opportunity to observe the 
demeanor of the court members. This Court has long recognized that, once unlawful 
command influence is raised, "we believe it incumbent on the military judge to act in the 
spirit of the Code by avoiding even the appearance of evil in his courtroom and by 
establishing the confidence of the general public in the fairness of the court-martial 
proceedings. [**24]  " Uni tedSbtes~v,  Rpsser, 6M.1,~.26.7,271 (CMA 1979)~: Accordingly, 
disposition of an issue of unlawful command influence falls short i f  it "fails to take into 
consideration the concern of Congress and this Court in eliminating even the appearance of 
unlawful command influence at courts-martial." Id.; see UnitedStatesv. Ayers,~54 M.3, 85, 
94,9~~(2909), quoting Un i tedS ta tes~ ,  A!len,~3?M-l, 209, ?1ZZ(CMA1991) ("The 
appearance of unlawful command influence is as devastating to  the military justice system as 
the actual manipulation of any given trial."). 

"N77tThe question whether there is an appearance of unlawful command influence is similar 
in one respect to the question whether there is implied bias, because both are judged 
objectively, through the eyes of the community. I n  the implied bias area, this Court has 
recognized that "observation of the member's demeanor may inform judgments" about the 
public perception of the fairness of a trial. United St_a&s-v. Downing, 56 M. I .  419, 422 
(200.2). H N 8 T ~ h i l e  demeanor is "[a] measure of actual bias," it is "also relevant to an 
objective observer's consideration." Ld. at423. [ * * 2 5 ]  On an issue as sensitive as unlawful 
command influence, evaluation of demeanor of the court members as well as other 
witnesses, viewed through the prism of Biagase and the presumption of prejudice, is critical 
to evaluate whether there is an objective appearance of unfairness. Even if there was no m f l  Review Exhibits 1-15
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actual unlawful command influence, [*43] there may be a question whether the influence 
of command placed an "intolerable strain on public perception of the military justice system." 
See UnitedStates v,-Wiesen, 56 MJ .  172,.175(2001), For these reasons, we conclude that a 
hearing before a military judge is necessary to  resolve appellant's claim of unlawful command 
influence. 

Decision 

The decision of the United States Army Court of Criminal Appeals is set aside. The record of 
trial is returned to the Judge Advocate General of the Army for submission to  a convening 
authority for a hearing on appellant's claim of unlawful command influence under United 
States~v,DuBa_y,17.U,SIC_M,AI.147, 37.CM.R. 41_1_(19.67), If a hearing is impracticable, the 
convening authority may set aside the findings and sentence and order a rehearing or 
dismiss the charges. I f  a hearing is [ * * 2 6 ]  conducted, the record of trial, including the 
hearing, will then be transmitted to the Court of Criminal Appeals for review under Article 66, 
UCMI, 10V_SC_5~8661 Thereafter, Article 67, UCMI, 10_USCq-867, shall apply. 

CONCURBY: SULLIVAN 

CONCUR: SULLIVAN, Senior Judge (concurring): 

I agree with the majority. This is consistent with my position in Vnit_clSta&_v, You_ngblo_od, 
4_7 M.I. 338, 342-43 (1997l(Sullivan, I., concurring in part and dissenting in part) (the real 
issue is unlawful command influence, not jury bias). 

DISSENTBY: CRAWFORD 

DISSENT: CRAWFORD, Chief Judge (dissenting): 

The majority chastises the military judge because she did not make "findings of fact and 
conclusions of law, nor did she analyze the evidence in accordance with the Biagase 
framework." M I  at  (15). I do not find this "failure" surprising or erroneous since the court- 
martial that tried appellant took place fifteen months before this Court rendered its decision 
in UnitedState~.v,~B!~gase,~50~M,!.~_14~3~(1999~ setting forth a framework for analyzing 
questions of unlawful command influence. Aithough the clairvoyance [ * * 2 7 ]  which the 
majority apparently demands of trial judges was not present in this case, I believe the trial 
judge properly applied the law in rejecting appellant's challenge to  those members who were 
subjected to  COL Brook's e-mail and December 23, 1997, leadership class. 

At the time of trial, the law was clear. As with pretrial publicity, see Slieppard v. Maxwell, 
38_4_u.s.~333,_16_LI.Ed,Zd-6.O~0,86S1..Ct,_lSOZ, 6Ohi9.M&cL23LL35.Ohlo OP. 2~M_31 
(195.6), the party raising an unlawful command influence motion had to show the impact on 
the jurors or panel members. Un~te~_Slate.s._v,Ihommasss22 M.J. 388-CCMA 1986)~. Where 
there was an allegation of command influence, 

an appellant [had to] (1) 'allege[] sufficient facts which, if true, constitute 
unlawful command influence'; (2) show that the proceedings were unfair; and (3) 
show that the unlawful command influence was the proximate cause of that 
[alleged] unfairness. 

UnitedStates v l  Stombaugh,40 M,JL208,213 (CMA 1994), citing United States ". Levite, 
25JM.I. 334, 341~LCMA 1987)(Cox, I . ,  concurring); see also United States v. Lorenzen_,~.47 
~ ~ 

M.J. 8 15 (1997).:. -- ~,. ~ ~ P- 11 
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We made i t  crystal clear in Thomas, supra at [**28] 396, that 

in determining whether an accused's trial in a contested case before court 
members was adversely affected by command influence, we first consider the 
impact that such activities and communications may have had on the court 
members. I n  this regard, we place the burden upon both defense and trial 
counsel, as well as the military judge, to fully question the court members during 
voir dire and to determine thereby whether any of the members had knowledge 
of the commander's comments and, if so, whether the comments had an adverse 
impact on the member's ability to render an impartial judgment. When required, 
witnesses may be called to testify on this issue. United-5ttates v. KarIkon,lbM,J. 
4 6 9 i C M A  19831. However, we are not prepared to disqualify members of a 
court-martial panel simply because they were assigned or were in close proximity 
to the command where the comments were made. To do so would ignore the 
members' oath to adhere to the military judge's instructions and to determine the 
facts in accordance therewith. Cf. United StatesV,&rwood, 20 M.J. 148 (CMA 
1985). 

[*44] VOIR DIRE 

The judge permitted an extensive voir dire [**29] of all the members. I n  the preliminary 
instructions, the judge reminded the members that their decision should be based on the law 
and instructions given during the case that appellant was presumed to be innocent and the 
Government had the burden of proof. Lieutenant Colonel (LTC) Withers, LTC Saul, LTC 
Moody, Master Sergeant (MSG) Peele, and Command Sergeant Major (CSM) Pagan indicated 
they were aware of e-mail messages from the First Brigade. All of the members also 
indicated they were not "aware of anything at all that might raise a substantial question 
concerning [their] participation in this trial as a court member." 

On individual voir dire, LTC Saul stated that he remembered the first e-mail message from 
COL Brook but did not "recall the specifics." He remembered that this e-mail was aimed at 
"tightening up of the chain of command and enforcement of discipline and standards . . . ." 
His recollection was that "there was the appearance of a lack of law and order and discipline 
among certain elements of the brigade." As to the "certain elements," he meant "enlisted 
personnel and noncommissioned officers." He stated that he "saw the second message . . . 
but [did not] recall [**30] any specific points in the second message." He did not read the 
e-mail as an "exhortation to . . . be tough in this case." He agreed that any decision must be 
based on the evidence presented and the judge's instructions, and that such instructions 
override any information received from the brigade commander. He would not "bump" up the 
punishment, but would base i t  only on the evidence presented. As the majority notes, LTC 
Saul was challenged for cause, and the military judge granted that challenge. 

LTC Withers, as did LTC Saul, responded to voir dire questions based on recollection, without 
that recollection being refreshed by the e-mails. He emphasized that the e-mails were aimed 
at "urging leaders not to  accept substandard performance. . . ." He said the follow-up e-mail 
was meant to "clarify his statement, I think the real key statement was the one to squash 
people who did something wrong. It was not in any way, shape or form, intended to make us 
-- or to inhibit his subordinates in the proper handling of UCMI and other legal matters." 
"Sitting as a member," there was nothing in the e-mail messages that would cause him "to 
hesitate in fulfilling [his] duty as a court member. [**31]  " He would not be concerned 
about what COL Brook would think about his performance in this case or any other case. He 
would not be influenced by the e-mail because ph 11 
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[COL] Brook is a very impassioned man; he holds his values very high; he shoots 
from the hip; he knows he shoots from the hip. I had talked to him about that 
and a wide variety of subjects. I've been in the Army long enough to have seen 
statements like that before; and quite frankly I 've been in the Army so long that 
I ' m  not really concerned at this point what my rater thinks; I ' m  going to do what 
I think is right, because that's what I 've done all my career. 

After that response, the defense counsel had no more questions. 

As the majority notes, LTC Moody indicated that he read the e-mail in a cursory manner and 
did not attend the follow-up briefing. Major (MA]) Fieids, another court member, did not have 
any information about the e-mails. 

The brigade's top noncommissioned officer, CSM Pagan, stated that he saw a lot of e-mail on 
a daily basis, and that he did not remember that e-mail conveying anything about his 
responsibilities as a court member. He saw the second e-mail but did not recall it. He added: 
[**32] 

You know, I've worked for quite a few brigade commanders since being a 
Command Sergeant Major, and knowing Colonel Brook, as well as those other 
commanders in the past; I tell you, knowing him, when he sent out that e-mail 
message and when he talked to soldiers he was looking after the welfare of the 
leaders, as well as the soldiers, and trying to  keep them from getting themselves 
into trouble; and that was his thoughts on that. 

M I  [MILITARY JUDGE]: Sergeant Major, i t  looks like we've got some civilians 
sitting in the back of the courtroom; I know that you received this message and 
have had the briefing; how can you assure them that you'll be a fair and 
impartial court member? 

MBR [CSM PAGAN]: Well, I 've been a fair and impartial member of the United 
States Army, as well as my nation, serving for close to  25 years; and I ' m  not one 
to be swayed, I ' m  not one to  comply with something just because somebody else 
said it. I ' l l  stick by my guns and come to the conclusion that I feel is appropriate; 
no matter who's in that group, or in this members [sic] of the jury; I will take all 
the information that's given to me, make a rational decision, evaluate all 
that [**33] information, and I will make the best decision that I see possible 
with that information, and listening to others that have an opinion on that 
subject. 

CSM Pagan had a follow-up briefing with the noncommissioned officers of his brigade 
following COL Brook's briefing. He could not remember the exact words he used during the 
briefing, "but it was about basically ensuring that they did the right things, talk to their 
soldiers, mentored their leaders." Compared to the 10th Mountain Division, where he was a 
Battalion Sergeant Major, the instances of misconduct in his current brigade were "very 
small." After being read part of the e-mail, CSM Pagan said COL Brook was shooting from the 
hip and "overreacted." CSM Pagan further stated: 

He was really looking after the - trying to  look after the soldiers, by making sure RE'' 
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that he, kind of, emphasized to  the leaders "Hey, I want you to  be proactive, I 
want you to go out there and talk to your soldiers, I want you to make sure that 
you're communicating with your subordinates, because that will keep soldiers out 
of trouble." That's what he really wanted to say. He was a little more strong in 
his method of delivery there, but. . . . 

The military judge also sustained appellant's causal challenge of CSM Pagan. 

MSG Peele did not interpret the December briefing as a need to be tough as a court member. 
He thought there were more important issues than DUI. He received the first message but 
did not read it "because [he] knew those things already." He did not receive the second e- 
mail. Obviously, the messages had no effect on him. 

MSG Geyer, another court member, responded that he could set aside any pretrial knowledge 
about the case he had gained from the media and base his decision solely on the evidence 
introduced at trial. He did not receive the first e-mail because he was not assigned to COL 
Brook's brigade. Although MSG Geyer was the only noncommissioned officer not exposed to 
the brigade commander's written or oral remarks, he was successfully challenged by the 
defense. 

Sergeant First Class (SFC) Robbins, a member of appellant's battalion, said he did not see 
either e-mail but he did attend a leader's training briefing on December 23, 1997. As noted 
by the majority, SFC Robbins stated that the session had no bearing on his court-martial 
duties. 

DISCUSSION 

The majority errs in two significant ways. [ * *35]  First, it indicates that the burden on the 
defense is merely to  present "some evidence," and that alone is sufficient to  raise command 
influence. MI at (14). While the majority gives no indication whether "some" means 
colorable evidence or a different evidentiary standard, Stombaugh makes it clear that more 
than "some evidence" is required to shift the burden to the Government. 40 M.1. at 213, We 
have previously rejected "[command influence] in the air," UnitedStates~.Allen,33_M.,. 
209, .2IZ_~iCMA.19_9.1), cert. denied, 50_3L!!S..9?6,117 C_,EdL..2d~617,1I?-S. Ct,1_473_((1992), 
yet the majority's definition of "some evidence" would certainly encompass such ethereal 
notions. Stombaugh, however, required an appellant to  "allege[] sufficient facts which, if 
true, constitute unlawful command influence" before any burden [*46] shifted to  the 
Government to disprove the facts or show that the facts did not constitute command 
influence. 4_0 M_I.~at.2.13, quoting Cevite,.25-Mll,_at X1 (Cox, I., concurring). Appellant has 
failed to clear the first hurdle. 

Even under the Biagase standard, the defense is required to  do more than raise an [**36] 
allegation of unlawful command influence. I t  must "show facts which, if true, constitute 
unlawful command influence, and that the alleged uniawful command influence has a logical 
connection to the court-martial, in terms of its potential to cause unfairness in the 
proceedings." 50 M.J. at 150. 

Second, the majority stretches the holding of T h m a s , 2 2  M.1:-qt388, beyond its intended 
limits by implying that witnesses are required to testify on the issue of command influence. 

MI  a t  (13). Thomas established no such requirement. However, in looking at  the 
statements given by the prospective court members under oath during voir dire, I conclude 
that the trial judge was in the best position to observe the court members' demeanor during 
their examination under oath; to  evaiuate their answers; and to  determine who was and who 
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was not improperly and adversely affected by COL Brook. That military judge's ruling denying 
a challenge for cause ought to be overturned only for a clear abuse of discretion. See Unit@ 
States v,DownLng, 56M.3, 419,~423 [~2002i(Crawford, C.I., concurring in part and in the 
result); UnitedStates.v,~_Wiesen,561"1,lL1_22,._177.(2001) [**371 (Crawford, C.J., 
dissenting)(pet. for recon. filed Dec. 21, 2001). 

All the members swore that their decision would be based on the evidence presented and the 
judge's instructions. Under oath, they indicated they were not aware of anything at all that 
might raise a substantial question concerning their participation in this trial as court 
members. We do not need to dismiss their sworn responses so effortlessly, especially when 
one looks at the extensive voir dire in the context of this case and defense tactics. After 
appellant's causal challenge of all 1st Brigade members was denied, the member challenged 
by the defense peremptorily (MSG Geyer) was one who did not know of COL Brook's e-mail. 

Finally, the majority is wrong when i t  criticizes the trial judge for not making "findings of fact 
and conclusions of law, n o r .  . . analyzing the evidence in accordance with the Biagase 
framework." MI at  (15). Biagase does not require a military judge to make findings of fact 
and conclusions of law. Additionally, that rule is not to be found in any of the cases from this 
Court that had been decided at the t ime of appellant's court-martial. 

CONCLUSION 

The thrust [**38] of COL Brook's e-mail, despite its bombastic tone, was to  enhance 
leadership, eliminate noncommissioned officer incidents of drunk driving, encourage leaders 
to set a good example, and incorporate single and recently arrived soldiers in unit activities. 
A good digest of the e-mails can be found in the Army Court of Criminal Appeals opinion. 54 
M.I. at 671-72. -. 

Notwithstanding appellant's failure to  show sufficient facts that constituted improper 
command influence, the Government "produced" evidence during voir dire by showing that 
none of the e-mails had any impact on the members. This was reinforced by the members 
saying that the brigade commander was shooting from the hip. Three of the members 
testified that COL Brook had no business telling them what their duties were as court 
members, and that he (COL Brook) did not have the same set of values as they. See, e.g., 
LTC Withers's voir dire responses, supra at (4). Said differently by MSG Peeie when talking 
about COL Brook's December 23 briefing and email: "I don't need a Colonel to tell me how to  
do my  duties, ma'am, I can do them on my own; and I think he could take a message from 
me." 

Finally, this [**39] is a good case to show the importance of remedial action by a staff 
judge advocate -- the type of action which the majority discourages with their holding. Once 
the staff judge advocate discovered that COL Brook had sent the first e-mail to members of 
his command, he ensured that remedial action was taken through the second e-mail. [ * 4 7 ]  
The remedial action of the second e-mail put the first e-mail in perspective. As COL Brook 
said in his second e-mail: 

Let m e  make something else perfectly clear. Nothing in what I have said in this 
or the earlier e-mail, or what I said at the Leader Training, has anything to  do 
with what any soldier does as a member of a court-martial panel or as a witness 
before a court-martial. The sworn duty of any court-martial panel member is to 
follow the instructions of the military judge, apply law to admissible facts, and 
decide a sentence based solely on the evidence presented in court. Nothing said 
outside a court-martial by anybody, TO INCLUDE ME, may have any bearing on 
the outcome of any given case or sentence. 

RE 11 
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54 M I .  a t618.  

Whether this case is decided under pre-Biagase law or that set forth in Biagase, appellant 
has [**40] failed to prove or produce the quantum of evidence required to  raise the issue 
of unlawful command influence and, thus, shift the burden to the Government to refute the 
facts, to  show that the facts do not constitute unlawful command influence, or that command 
influence did not taint the proceedings. 

For these reasons, I dissent. 
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DISPOSITION: Affirmed in part and set aside in part and remanded. 

CASE SUMMARY 

PROCEDURAL POSTURE: Pursuant to  mixed pleas, defendant was convicted on several 
charges, inter alia, wrongful use of the drug commonly known as ecstasy, violation of 
Unif. Code Mil. Justice art. 86, 112a, and 134, l&U,S.C:S. 55 '86, 912a, and 934. The 
United States Air Force Court of Criminal Appeals affirmed the findings and sentence and 
defendant appealed. 

OVERVIEW: Defendant claimed that improper, extraneous factors influenced the 
deliberations of the members of the court-martial. One of the members had written a 
letter expressing her concerns, the first of which was that other court members did not 
believe that defendant's mental condition was a mitigating factor in sentencing. 
However, the members were free to assign to defendant's mental condition whatever 
weight they chose, including no weight at all. A second concern was that other members 
may have been influenced by one member's statement that defendant would be enrolled 
in a substance abuse program if he was sentenced to confinement. This was not 
extraneous, prejudicial information but simply personal knowledge that a member 
brought into the deliberative process. The final concerns related to whether some 
members may have based defendant's sentence on a concern that they would have been 
viewed unfavorably by the convening authority (their commanding officer) i f  they did not 
impose a sentence harsh enough to be "consistent" with the convening authority's 
"message" at a recent Commander's Call that drug use was incompatible with military 
service. This issue warranted a DuBay hearing. 

OUTCOME: The military appellate court affirmed the lower court's decision as to findings 
but set the decision aside as to sentence. The matter was remanded for a factfinding 
hearing on defendant's claim of unlawful command influence. I f  a hearing were 
impracticable, the convening authority was authorized to set aside the sentence and 
order a sentence rehearing. 

CORE TERMS: sentence, court-martial, command influence, convening, commander, 
military, deliberation, defense counsel, deliberative process, drug use, confinement, voir dire, 
attended, military service, extraneous, impeach, post-trial, sentenced, juror's, sentencin 
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phase, prejudicial, message, emotions, bad-conduct, admissible, timing, outside influence, 
substance abuse program, appropriate sentence, mental process 

LexisNexis(R) Headnotes + HldCHeadnotes 

..~ 
Military .& Veteranslaw > Mil i tarylust ice > Sentenc!"~ > Impeachment & Reconsideratio1 $1; 
HNlALong-recognized and very substantial concerns support the protection of jury 

deliberations from intrusive inquiry. As a result, deliberations of court-martial 
members ordinarily are not subject to disclosure. R.C.M. 923, Manual Courts- 
Martial, discussion. The purpose of this rule is to protect freedom of deliberation, 
protect the stability and finality of verdicts, and protect court members from 
annoyance and embarrassment. More Like Th~s  Headnote 

Evldence > Witness-es > Judges& Jurors -el! .=. 
Mi l~tary & Veterans Law > Military_-ustice > Sentencing > Impeachment & Recons!de_ration (;G 
HN2&See Mil. R. Evid. 606(b). 

.-. 
Evidence > Wltneses > Judges & Jurocs + 
MilitarY~~RV_ee,rans~law > M?litayylust!ce > Sen!encing > lmp~eshmeni&Reconsl_de~ation_ ' h ~ ! '  

HN3AUnder Mil. R. Evid. 606(b), there are three circumstances that justify piercing the 
otherwise inviolate deliberative process to  impeach a verdict or sentence:. (1) when 
extraneous information has been improperly brought to  the attention of the court 
members; (2) when outside influence has been brought to bear on a member; and 
(3) when unlawful command influence has occurred. More Like This Headnote 

'-% 
Evidence > Witnesses > J u d m  & JurQ!_s ti! 

t3 
Mil!t&Vetemn_sLm > MllltaryJustice > Sentencing > !_mpeachment&.Reco_nsideratian .a!,. 

HN42Internal matters regarding the deliberations of the members of the court-martial on 
sentence cannot be inquired into post-trial. Mil. R. Evid. 606 
(b). mre LikpThIs Head_note 

Fl Evidence > Witnesses > l~udges&J~urors -*A !. 
i;"' Military & VeteyangLaw > Mi l i ta rLJUice  > SentegWng > Impeachment .& Recmsideration -4111 

HNsAEvidence of information acquired by a court member during deliberations from a 
third party or from outside reference materials may be extraneous prejudicial 
information which is admissible under Mil. R. Evid. 606(b) to impeach the findings 
or sentence. However, the general and common knowledge a court member brings 
to deliberations is an intrinsic part of the deliberative process, and evidence about 
that knowledge is not competent evidence to  impeach the members' findings or 
sentence. MoreLlk-e This Headnote 

q Mllitarv & Veterans Law > Miiitarv Just~ce > Sentencinq > Lmyeachment & Reconslderath ? e  
HN6AIn military law, at trial and on appeal, the defense has the initial burden of 

producing sufficient evidence to  raise unlawful command influence. The burden of 
proof is low, but more than mere allegation or speculation. The quantum of 
evidence required to  raise unlawful command influence is "some evidence." A t  trial, 
an accused must show facts which, if true, constitute unlawful command influence, 
and that the alleged unlawful command influence has a logical connection to the 
court-martial, in terms of its potential to cause unfairness in the proceedings. On 
appeal, an appellant must (1) show facts which, if true, constitute unlawful 
command influence; (2) show that the proceedings were unfair; and (3) show that 
the unlawful command influence was the cause of the 
unfairness. More L ~ k e  T ~ I S  Headnotr 
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q. 
Military &Veterans Law > Military lustice > Sentenctnq > Lmoeachmnt & Reconsideratm *I, 

HN7+The United States Court of Criminal Appeals for the Armed Forces has long held 
that the use of command meetings to purposefully influence the members in 
determining a court-martial sentence constitutes unlawful command influence in 
violation of Unif. Code Mil. Justice art. 37, 10~U.SIC,S. 5 837, Regardless of a 
commander's intent, the mere "confluence" of the timing of such meetings with 
members during ongoing courts-martials and their subject matter dealing with 
court-martial sentences can require a Sentence rehearing. More Like This Headnote 

+a 
Military & V e t e m s  Law > Milif%rLJusflce > Sentencing > Impya~h.me_nt & Reconsidecation Lasl  --- ~~~~~~ 

HNsASee Unif. Code Mil. Justice art. 37, 10~Y,SIGS.,~~k837, 

.= 
MllitarrUeterannsCwa_w > ~ i ~ l t a . r y ~ u s t i c e  > z e n t ~ e m  > Impeaament& Rec_onslderalw! $2 

q Evidence > Proc_e_dural Con-sLderati0n.s > Burdens of Proof a h  

HN9hIn military law, where an appellant has successfully raised the issue of unlawful 
command influence, i t  is the government that must rebut the presumption of 
unlawful command influence: (1) by disproving the predicate facts on which the 
allegation of unlawful command influence is based; (2) by persuading a judge at a 
DuBay hearing that the facts do not constitute unlawful command influence; or (3)  
by persuading the DuBay judge that the unlawful command influence had no 
prejudicial impact on the court-martial. Whichever tactic the government chooses, 
the quantum of evidence required is proof beyond a reasonable 
doubt. More Like This Headnote 

pi Evidence > WItItn_e_s_ss.es > Judges.&~_Juro~r_s e +* 
MiI~tary.&~V_eteta~s Law > Miltary_Justice > S_ente.nang > Ill?peachmeqt  reconsideration *I! 

HNlo_tIn military law, when unlawful command influence has been directed at court 
members, the government's third option under Biagase is limited by Mil. R. Evid. 
606(b). This rule prohibits inquiry into two types of matters: (1) any matter or 
statement occurring during the course of the deliberations; and (2) the effect of 
anything upon a member's or any other member's mind or emotions as influencing 
the member to  assent to  or dissent from the findings or sentence or concerning 
the member's mental process in connection therewith. The rule has three 
exceptions to  the first prohibition, one of which permits testimony about any 
matter or statement occurring during the deliberations when there is a question 
whether there was unlawful command influence. The exceptions, however, do not 
permit circumvention of the second prohibition (inquiry into the effect on a 
member). MoreCl_keThisHeadnote 

'"i 
Evldence ~ > W(?tn_esse_s > ludges &nl~urols '%!' 

Military & Veter_ang.Lirw > Military JusLiGe > Se_nten_cing > !rnpeachment~&~R_eco1is1d~e~ration t? -- ~ ~. 

HN*fhIn military law, in a claim of undue command influence, Mil. R. Evid. 606(b) 
permits voir dire of court-martial members regarding what was said during 
deliberations about a commander's comments, but the members may not be 
questioned regarding the impact of any member's statements or the commander's 
comments on any member's mind, emotions, or mental 
processes. MoreLikeThis Headnote 

COUNSEL: For Appellant: Major Kyle R. Jacobson (argued); Colonel Beverly 6.  Knott and 
Major Terry L. McElyea (on brief); Major Jeffrey A. Vires. 

For Appellee: Lieutenant Colonel Lance B. Sigmon (argued); Lieutenant Colonel LeEllen 
Coacher (on brief); Colonel Anthony P. Datillo. 
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JUDGES: CRAWFORD, C.I., delivered the opinion of the  Court, i n  which GIERKE, EFFRON, 
BAKER, and ERDMANN, JJ., joined. 

OPINIONBY: CRAWFORD 

OPINION: [*253] Chief Judge CRAWFORD delivered the opinion o f  the  Court. 

Pursuant t o  mixed pleas, Appellant was convicted b y  a general court-martial o f  failure t o  go 
t o  h is appointed place o f  duty, [*254] unauthorized absence, wrongful use o f  the drug 
commonly known as ecstasy, dishonorabie failure to  pay a jus t  debt, and wrongful use and 
possession o f  a false mi l i tary identification card, in violation o f  Articles 86, 112a, and 134, 
Uniform Code o f  Military Justice [hereinafter UCMJ], IOUIS,C,§§ 886, 912a, and 934, 
respectively. Appellant was sentenced by  a panel of officer members t o  a bad-conduct 
discharge, confinement for n ine months, total forfeitures, [ **2]  and reduction t o  E-1. The 
convening authority reduced the  forfeitures but  otherwise approved th is sentence. The Air 
Force Court of Criminal Appeals aff irmed the findings and sentence in an unpublished 
opinion. United S t a t ~ v .  Dugan,-2002 CCA LEXTS69, No. ACM?4_477 (4.E. Ct. CrLm.Appl 
March 20, 2 0 0 a .  

This Court specified the  following issues for review: 

WHETHER A COURT MEMBER'S ALLEGATIONS REGARDING STATEMENTS MADE 
BY OTHER COURT MEMBERS DURING SENTENCE DELIBERATION REASONABLY 
RAISES A QUESTION AS TO "WHETHER EXTRANEOUS PREJUDICIAL 
INFORMATION WAS IMPROPERLY BROUGHT TO THE ATTENTION OF THE 
MEMBERS OF THE COURT-MARTIAL, WHETHER ANY OUTSIDE INFLUENCE WAS 
IMPROPERLY BROUGHT TO BEAR ON ANY MEMBER, OR WHETHER THERE WAS 
UNLAWFUL COMMAND INFLUENCE." MILITARY RULE OF EVIDENCE 606(b). 

I F  SO, WHETHER THE MILITARY JUDGE ABUSED HER DISCRETION BY NOT 
CONDUCTING A POST-TRIAL SESSION UNDER ARTICLE 39(a), UCMJ, 10 U.S.C. 5 
839(a) (20001, TO INQUIRE INTO THE VALIDITY OF APPELLANT'S SENTENCE I N  
LIGHT OF THE ALLEGATIONS. 

For the reasons tha t  follow, w e  remand this case for a factfinding hearing pursuant t o  United 
States v. DuBay, 17~C,M.A.~~1.?_7,.?7_~C..M..RL~1~_1..( 1961).  [ **31 . 

Factual Background 

Several weeks before Appellant's court-martial, t he  convening author i ty  held a Commander's 
Cail, a t  which many  of the  convening authority's subordinate commanders were present. One 
o f  the things the convening authority spoke about a t  tha t  meeting was mil i tary justice, and 
exactly what he said became a topic of voir dire a t  Appellant's court-mart ial.  

During group voir d i re o f  the  nine original court members, the  mi l i tary judge asked: "Does 
any member, having read these Charges and Specifications, believe that  you would b EG W 
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compelled to  vote for any particular punishment, solely because of the nature of these 
offenses?" All the members responded in the negative. The military judge then further asked: 
"Can each of you be fair, impartial, [and] open-minded in your consideration of an 
appropriate sentence?" All the members responded in the affirmative. Trial defense counsel 
also asked the members: "Do any of you feel that such an offense, using ecstasy, would 
require a specific punishment?" Again, they all responded in the negative. 

Thereafter, trial defense counsel asked them: "Was anyone - did anyone here attend [the 
convening authority's] Commander's Call [ * *4]  several weeks ago?" I n  answer, four 
members stated they attended the meeting and five stated they did not. The four who 
attended were Colonel (Col) Berry, Lieutenant Colonel (LtCol) Spence, LtCol Freeman, and 
Major (Maj) Robertson. Following up on these responses, trial defense counsel questioned Col 
Berry and LtCol Spence individually about the Commander's Call. LtCol Freeman and Maj 
Robertson were not questioned individually about this subject. 

As to  Col Berry, trial defense counsel asked: "The Commander's Call that you went to . . . do 
you remember [the convening authority] mentioning anything about drug use on base?" Col 
Berry answered: "Yes, [*255] he was very emphatic about - and I don't think he used 
these words - but, essentially, that drug use was inconsistent with military service." As to 
LtCol Spence, trial defense counsel asked: "[The] Commander's Call that you went to  a 
couple of weeks ago. Do you remember if he said anything about drug use?" LtCol Spence 
answered: " ' I t  seems like it's prevalent here on the Gulf Coast.' I 'm going to assume that he 
did the normal commander thing and then said, 'It 's not compatible with military service."' 

I n  response to further questioning [ * *5]  by trial defense counsel, Col Berry and LtCol 
Spence each indicated that no specific reference was made at the Commander's Call to  
Appellant or his impending court-martial. 

At the conclusion of individual voir dire, three court members were challenged off the panel, 
including Col Berry. This left six court members to hear the contested portion of the case and 
then to  adjudge an appropriate sentence. Of those six, three attended the Commander's Call, 
including LtCol Spence, who served as the president of the court-martial panel. The other 
three panel members did not attend the meeting, and a post-trial letter written by one of 
them - Second Lieutenant (2Lt) Greer - lies at  the heart of this appeal. n l  

n l  The letter was neither signed nor sworn to by 2Lt Greer. Nonetheless, during oral 
argument, the Government agreed it could be treated as such. 

After appellant's court-martial, 2Lt Greer, the junior member of the court-martial panel, 
provided trial defense counsel a letter for submission to the convening authority [**6] as 
part of Appellant's request for clemency. n2 The letter described four concerns 2Lt Greer had 
regarding the panel members' sentencing deliberations. First, she worried that "everyone did 
not agree that [Appellant's mental illness] should be considered as a mitigating factor." n3 
Second, she believed that because one member stated Appellant would be enrolled in a 
substance abuse program if he was further confined, n4 the other members "took it as fact 
and used i t  in their decision making process." Third, she noted that "a couple of panel 
members expressed the notion that a Bad Conduct Discharge was a 'given' for a person with 
these charges[.]" 
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n2 See Rules for Courts-Martial 1105, 1107 (convening authority must consider clemency 
matters submitted by accused before taking final action on sentence). 

n3 A defense expert testified that Appellant suffered from post-traumatic stress disorder as a 
result of a brutal assault he experienced, and that he could not be effectively treated while in 
confinement. 

n4 Appellant served 150 days of pretrial confinement before his court-martial commenced. 

- - . . . - - - - - - -  End Footnotes- - - - - - - - - - - - - - [ * *7 ]  

Finally, 2Lt Greer found "most disconcerting . . . the mention of a recent Commander's Call in 
which [the convening authority] was said to have discussed the increasing problem of 
Ecstacy use[.]" I n  that regard, she wrote: 

[A] panel member reminded us that our sentence would be reviewed by the 
convening authority and we needed to make sure our sentence was sending a 
consistent message. Another member pointed out that we needed to  make sure i t  
didn't look like we took the charges too lightly because those reviewing our 
sentence wouldn't necessarily be aware of the mitigating factors. He or she said it 
was especially important because our names would be identified as panel 
members. 

Procedural Background 

Having received this letter, trial defense counsel requested that the military judge convene a 
post-trial session pursuant to  Article 39(a) so the defense could question the members about 
these matters. The military judge denied the request, however, and ruled as follows: 

That some members may have concluded [the accused's mental illness] deserved 
less weight than 2Lt Greer does not warrant such an invasion into their 
deliberative process. Also, that [**8] some member(s) might think that 
lengthier confinement might provide the accused with more treatment options is 
again a deliberative process this court does not feel appropriate to  invade. 
Similarly, after having heard all of the [ * 256 ]  facts in this case, if some 
members felt a bad conduct discharge was a "given" in this case, that does not 
impeach their responses during voir dire that they were not predisposed to giving 
such a sentence. . . . 
. . . There is no evidence that anyone within the panel exerted any command 
influence over any other panel member[,] and any references to [the convening 
authority's Commander's Call] during the deliberative process did not appear to 
chill the deliberative process. . . . This court does not find it appropriate to violate 
the sanctity of the deliberative process based upon the statement provided by 2Lt 
Greer. 
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At the Court of Criminal Appeals, Appellant "conceded that most of the 'areas of concern' in 
the [letter] do not call into question the validity of his sentence." Dugani- 2002 CCA LEXIS 69, 
*7,~No1~~ALM-3P477. However, he asserted that the letter "raises the issue of unlawful 
command influence and that the [military] judge erred by failing [**9] to  convene a post- 
trial hearing." 2002~C-C~'LEXIS69at *5.  He therefore requested a DuBay hearing on the 
matter to  determine the validity of the sentence. The Court of Criminal Appeals denied that 
request, concluding there was "no evidence of command influence." 2@J?CCA_LEXIS 69 at 
*12. I n  doing so, that court stated: 

The convening authority repeated what everyone in the Air Force has heard many 
times before, that drug use is incompatible with military service. The issue before 
us is whether there is any evidence that the convening authority's purpose in 
repeating this often used phrase at a command meeting was to influence the 
court members. 

. . . The convening authority informed the attendees that drug use was prevalent 
on the gulf coast of Florida, and that i t  was incompatible with military service. 
Neither of these assertions is novel or shocking, and common sense tells us that 
they were not intended to influence the outcome of any court-martial. 

We also find that the alleged comments that the convening authority would know 
their names and review the sentence, and that the sentence should not appear to 
be too lenient, do not support the Appellant's claim of unlawful command 
influence. [**lo] Rather, they reflect the reality of the military justice system . 
. . . Court members know the convening authority selects them to serve on the 
court-martial and reviews the sentence. 

. . . The convening authority's exercise of his statutory responsibility and the 
members' awareness of that role, without more, does not amount to  unlawful 
command influence because no policy or preference can be imputed to the 
commander for doing what he is required to do. 

2002 CCA LEXIS 69 at211-12 (atations om~tted). 

Discussion 

1. Introduction 

HN1"PLong-recognized and very substantial concerns support the protection of jury 
deliberations from intrusive inquiry." Tanner v. United States, 483 U.S. 107, 127, 97 L. Ed. 
2 4 9 0 , 1 0 7 2  Ct. 2739_[1987). As a result, "deliberations of [court-martial] members 
ordinarily are not subject to disclosure." Rule for Courts-Martial [hereinafter R.C.M.] 923 
discussion. "The purpose of this rule is to  protect freedom of deliberation, protect the stability 
and finality of verdicts, and protect court members from annoyance and embarrassment." 
United States_v,Lving, 41 M,1L213,..23636(CLA_.CAn,ElE11994) (internal quotations omitted). 

Like its counterpart in [**ll] the federal civilian system, Military Rule of Evidence 606(b) 
[hereinafter M.R.E.] implements this rule by stating: 

Upon an inquiry into the validity of the findings or sentence, a member may no 
testify as to any matter or statement occurring during the course of the 
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deliberations of the members of the court-martial or, to  the effect of anything 
upon the member's or any other member's mind or emotions as influencing the 
member to assent t o  or dissent from the findings or sentence or concerning the 
member's mental process in connection therewith, except that a member may 
testify on the question [I] whether extraneous prejudicial information was 
improperly brought to  the attention of the members of the court-mart~al, [2] 
[ *257 ]  whether any outside influence was improperly brought to bear upon 

any member, or [3]  whether there was unlawful command influence. Nor may 
the member's affidavit or evidence of any statement by the member concerning a 
matter about which the member would be precluded from testifying be received 
for these purposes. 

See also Fed. R. Evid. 60.6Lb)(identical to M.R.E. 606(b) other than reference to military issue 
of unlawful command influence); [**I21 R.C.M. 923, 1008 (standard for impeachment of 
findings and sentence). 

Thus, HN33"under M.R.E. 606(b), there are three circumstances that justify piercing the 
otherwise inviolate deliberative process to impeach a verdict or sentence: "(1) when 
extraneous information has been improperly brought to  the attention of the court members; 
(2) when outside influence has been brought to  bear on a member; and (3)  when unlawful 
command influence has occurred." United-State5~_vl~&c_ord_ino~,~ 20 M.J. 102, 104 (C.M.A. 
1985). Appellant's case involves the first and third of these categories. - ~ ~~ 

2. Extraneous Information 

The first two concerns 2Lt Greer expressed in her letter were: (1) other court members did 
not believe, as she did, that Appellant's mental condition was a mitigating factor to consider 
when determining an appropriate sentence, and (2) other court members may have been 
influenced by one member's statement that Appellant would be enrolled in a substance abuse 
program i f  he was sentenced to confinement. As to the first of these concerns, we agree with 
the military judge that the members were free to assign to Appellant's mental condition 
whatever weight they chose, including [**I31 no weight at all. Such a decision "raises 
[nothing] other than HN4'3internal matters regarding the deliberations of the members of the 
court-martial on sentence" and, therefore, cannot be inquired into post-trial. Un&ed_States v .  
m h t  42 M.1. 244, ZJQ_(C.A.A.F. 1995); see M.R.E. 606(b). 

Regarding the possibility that one of the members informed the others that Appellant would 
be enrolled in a substance abuse program if sentenced to confinement, appellate defense 
counsel argues this was "extraneous prejudicial information" within the meaning of M.R.E. 
606(b) because "if relied upon," the members "would increase the term of confinement they 
would otherwise impose in order to 'help' Appellant[.]" This, counsel argues, calls into 
question the validity of Appellant's sentence and justifies a rehearing. We disagree. 

I n  Straight, we stated: 

HN53"~vidence of information acquired by a court member during deliberations 
from a third party or from outside reference materials may be extraneous 
prejudicial information which is admissible under [M.R.E.] 606(b) to impeach the 
findings or sentence. [However], the general and common knowledge a court 
member brings [**I41 to deliberations is an intrinsic part of the deliberative 
process, and evidence about that knowledge is not competent evidence to 
impeach the members' findings or sentence. RE I (  
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Here, even if one member did tell the others that Appellant would receive substance abuse 
counseling if sentenced t o  confinement, and even if the others did factor that into their 
sentence determination, i t  would not involve extraneous prejudicial information. To the 
contrary, i t  "would fall squarely within the deliberative process which is protected by [M.R.E.] 
606(b)." U_nite_d_Statesv~ Combs, 4 1  M.J. 400,P01(C.A.A2F. 1995)(court member's 
statement that sentence would have been less if appellant had cooperated with police was 
not competent evidence to impeach sentence). Thus, it cannot be considered by this or any 
other court as impeaching the validity of Appellant's sentence. See McD~wel!-"~~Calderon, 
107 F,?d 1351,1366:67 (9thCir2199Zl(juror's statement to other jurors about parole 
consequences of sentence not admissible under &R. Evid. 6061bl); Sjlaqv v. Peters, 905 
F.2d 986. 1008-09 (7th Cir. 1990)(juror's statements [**I51 to other jurors about impact 
of death versus life sentence on actual time served not admissible under Fed. R. Evid. 606 
(b)); UniLedStates_vlMotsing~er,~~34~~M.J, 255,257 (C.M.A. 1992)(letter from court- 
martial [*258] president concerning reasons for imposing bad-conduct discharge "may not 
be considered"). 

3. Unlawful Command Influence 

The third and fourth concerns expressed by 2Lt Greer in her letter were: (1) some members 
stated a bad-conduct discharge was a "given" in this case, and (2) some members made 
statements suggesting they were influenced by the message put out by the convening 
authority at his Commander's Call. As to these concerns, we conclude they make a DuBay 
hearing necessary to determine whether unlawful command influence existed during the 
sentencing phase of Appellant's court-martial. Under the circumstances of this case, such 
statements fall squarely within the "unlawful command influence" exception of M.R.E. 606(b) 
and are not protected from disclosure. 

We begin by noting that to the extent the military judge and the Court of Criminal Appeals 
concluded Appellant did not meet his initial burden of raising the issue of unlawful command 
influence, [**I61 they erred. HN6T~t trial and on appeal, "the defense has the initial 
burden of producing sufficient evidence to raise unlawful command influence." United States 
y ~ y a l a ~ 4 3 M . I . .  296, 2991C.A,A,F. 1995) "The burden of proof is low, but more than mere 
allegation or speculation. The quantum of evidence required to raise unlawful command 
influence is 'some evidence."' UnitccELatesv. Stoneman,-57-M.I. 35, 4 1  (c.A,A.F. 2002) 
(quoting W d . S t a t e s  v. Biaqase, 50 M.1. 143,._15C (C.A.A.F. 1999)l. 

"At trial, the accused must show facts which, if true, constitute unlawful command influence, 
and that the alleged unlawful command influence has a logical connection to the court- 
martial, in terms of its potential to  cause unfairness in the proceedings." Biaqase, 50_M,Iat 
150. On appeal, an appellant must "(1) show facts which, if true, constitute unlawful -~ 

command influence; (2) show that the proceedings were unfair; and (3) show that the 
unlawful command influence was the cause of the unfairness."  id^. (citing Un~tedSta_te_s_v, 
Stombauqh, 40 M.1. 208,_213 (C.M.A. 1 9 9 W .  The defense has met its burden in 
this [**I71 appeal. 

HN'?We have long held that the use of command meetings to purposefully influence the 
members in determining a court-martial sentence" constitutes unlawful command influence in 
violation of Article 37, UCMI, 10-UIS,CI~§. 837 (2000). n5 United States v, BaUw!!?, 5 4  M.1, 
308, 310 (c.A.A.FL2001). We also have held that regardless of a commander's intent, "the 
mere 'confluence' of the timing of such meetings with members during ongoing courts- 
martials and their subject matter dealing with court-martial sentences can require a sentence 
rehearinq." I d L  Thus, in UnltedStates v.Bce,~l_9~M1J. 170 (C.M.A,~1985), we reversed a n d  /I - 
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remanded for a new trial because the members of an ongoing court-martial attended a 
Commandant's meeting where drug problems in the military were discussed. I n  doing so, 
however, we also stated: 

We do not in any way wish to be viewed as condemning the contents of the 
Commandant's remarks since the drug problem in the military demands 
command attention; nor do we feel that such remarks necessarily constitute 
illegal command influence. Instead, we base our decision on the confluence of 
subject and [**IS] timing, particularly as they affect the minds - however 
subtly or imperceptibly - of the triers of fact[.] 

Ldl a L l 7 2 n . 3  (citing UnltedStates_vl~Grady,15~MLl~._ZI55~276LC,M,A.1983~)j. 

n5 H N 8 y ~ r t i ~ l e  37, Uniform code of Military Justice [hereinafter UCMI], W . C .  6 837 
(20&OJ~, states: "No person subject to  [the UCMI] may attempt to coerce or, by any 
unauthorized means, influence the action of a court-martial . . . or any member thereof, in 
reaching the findings or sentence in any case[.]" 

With these principles in mind, we turn now to Appellant's case. At the outset, we note there 
is nothing in 2Lt Greer's letter to  indicate the convening authority had any improper intent 
when he conducted the Commander's Call, or that he purposefully used that meeting to 
influence Appellant's or any other court-martial. Nor does the record in its current form 
contain any other evidence [ * 2 5 9 ]  suggesting such an intent or design on the part of the 
convening authority. [**I91 As a result, we have no reason presently to  question either 
the lawfulness of the Commander's Call or the correctness of the Court of Criminal Appeals's 
finding that the content of the Commander's Call was "neither.  . . novel or shocking." 

We also recognize that Appellant's court-martial took place several weeks after the 
Commander's Call, in stark contrast to  the B+ldwin and BrLe cases, where court members 
attended command meetings while they were actually sitting as court-martial panels. We are 
therefore mindful that to the extent the timing of such meetings -- coupled with their content 
-- alone gives rise to an inference of unlawful command influence, such an inference is not 
warranted in appellant's case, given the record as i t  now stands. n6 

n6 We also recognize that Appellant's case, as in United. States v. Brlce,l9 M.1.~170(CIM.A. 
1985), involves both a court-martial for drug use and a command meeting dealing with drug 
use in the military. 

- - - - . . - - - - - -  End Footnotes- - - - - - - - - - - - - 

We hold, however, that 2Lt Greer's [ * * 2 0 ]  letter does constitute some evidence that 

w 
page L 6 of BB 

http:llwww.lexis.comlresearch/retrieve? - m=5e3657dlfca536560649eb3162fa3664&csvc= ... 8/23/2004 
. . . . . , . , . ,, , . 

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 162 of 329



Get a Document - by Citation - M.J. 253 Page 11 of 12 

unlawful command influence may have taken place during the sentencing phase of 
Appellant's court-martial. 2Lt Greer's letter is more than mere speculation because it is 
"detailed" and "based on her own observations." Baldwin, 5_4 M,J,~at_ll. Moreover, i t  
contains assertions which, if true, suggest that members of Appellant's court-martial who 
attended the Commander's Call unfairly based his sentence, at least in part, on a concern 
they would be viewed unfavorably by the convening authority (their commanding officer) if 
they did not impose a sentence harsh enough to be "consistent" with the convening 
authority's "message" at the Commander's Call that drug use is incompatible with military 
service. 

Such a possibility we cannot ignore, for i t  is exactly this type of command presence in the 
deliberation room -- whether intended by the command or not -- that chills the members' 
independent judgment and deprives an accused of his or her constitutional right to a fair and 
impartial trial. For these reasons, we conclude that a DuBay hearing is necessary to 
determine whether unlawful command influence existed during the sentencing [**21] 
phase of Appellant's court-martial. Furthermore, HNg'ibecause Appellant has successfully 
raised the issue of unlawful command influence, it is the Government that must now rebut 
the presumption of unlawful command influence 

(1) by disproving the predicate facts on which the allegation of unlawful 
command Influence is based; (2) by persuading the [DuBay] judge.  . . that the 
facts do not constitute unlawful command influence; . . . or [3] . . . by 
persuading t h e .  . . [DuBay judge] that the unlawful command influence had no 
prejudicial impact on the court-martial. 

Biaclase, 50M.3, at 151-. "Whichever tactic the Government chooses, the quantum of .- 
evidence required is proof beyond a reasonable doubt." Stonemah-57-M.J. at 41. 

Having said that, we note that HN1O'Fswhen unlawful command influence has been directed at 
court members, the Government's third option under Biagase is limited by M.R.E. 606(b). 
This rule prohibits inquiry into two types of matters: (1) "any matter or statement occurring 
during the course of the deliberations," and (2) "the effect of anything upon [a] member's or 
any other member's mind or emotions as [**22] influencing the member to assent to or 
dissent from the findings or sentence or concerning the member's mental process in 
connection therewith[.]" 

The rule has three exceptions to the first prohibition, one of which permits testimony about 
"any matter or statement" occurring during the deliberations when there is a "question 
whether . . . there was unlawful command influence.'' The exceptions, however, do not 
permit circumvention of the second prohibition (inquiry into the effect on a member). See 
Stephen A. Saltzburg, et al., Military Rules of Evidence Manual 722 (4th ed. 1997)("Members 
may testify "with respect to  objective manifestations of impropriety" but may not testify "if 
the alleged transgression is subjective in nature."); see also 3 lack B. Weinstein & Margaret 
A. Berger, [*260] Weinstein's Federal Evidence 5 606.04[2:l[c] (2d ed. 1997)(citing 
examples of subjective and objective evidence of impropriety). 

Thus, in this case, HN1l'i~.~.~. 606(b) permits voir dire of the members regarding what was 
said during deliberations about the commander's comments, but the members may not be 
questioned regarding the impact of any member's statements or the commander's [**23] 
comments on any member's mind, emotions, or mental processes. 

I f  the military judge who presides at the DuBay hearing is not satisfied beyond a reasonable 
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doubt that unlawful command influence did not exist during the sentencing phase of 
Appellant's court-martial, or that one or more members did not exert the influence of 
superior rank on a junior member or purport to wear the mantle of the convening authority 
by conveying to  the other members his or her interpretation of the convening authority's 
message, that judge shall set aside Appellant's sentence and order a sentence rehearing. If, 
however, the military judge finds there were no infirmities in the sentencing process, he or 
she shall return the record, along with the military judge's findings of fact and conclusions of 
law, to  the Court of  Criminal Appeals for further review under Article 66(c), UCMI, 10__U,S.CI 
§-866CC)1_2000). 

Finally, in conducting the DuBay proceeding, the military judge shall not voir dire any 
member as to  "the effect of anything upon [a] member's . . . mind or emotions as influencing 
[a] member to  assent to  or dissent from the findings or sentence or . . . [a] 
member's [* *24] mental process in connection therewith." M.R. E. 606(b). 

Decision 

The decision of the United States Air Force Court of Criminal Appeals is affirmed as to  
findings but set aside as to sentence. The record of trial is returned to the Judge Advocate 
General of  the Air Force for submission to  a convening authority for a hearing on Appellant's 
claim of unlawful command influence. I f  a hearing is impracticable, the convening authority 
may set aside the sentence and order a sentence rehearing. I f  a hearing is conducted, the 
military judge shall make findings of fact and conclusions of law and then shall either order a 
sentence rehearing or return the record of trial to  the Court of Criminal Appeals for further 
review consistent with this opinion. 
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UNITED STATES OF AMERICA 1 
) PROSECUTION RESPONSE TO 
) DEFENSE MOTION FOR DISMISSAL 

v. ) (UNLAWFUL COMMAND 

1 INFLUENCE) 
) 

SALlM AHMED HAMDAN 
) 
) 24 August 2004 

1. Timeliness. This Prosecution response is being filed within the time frames and guidance 

established by Presiding Officer Memorandum (POM) 4-1. 

2. Relief Souht.  The Defense motion should be denied because there has been no coercion or 

unauthorized influence by the Appointing Authority upon the Military Commission in this case. 

3. Facts in Agreement. The Prosecution concurs with the Defense's alleged facts. 

4. Statement of Facts. The Prosecution alleges the following additional facts: 

a. That on 29 July 2004, the Chief Defense Counsel submitted an e-mail to the Presiding 

Officer which raised the issue of whether the Presiding Officer could hold 

proceedings without the presence of the other Commission members. (COL Gunn's 

e-mail of July 29,2004 17:37) 

b. That on 10 August 2004, detailed Defense Counsel sent a memorandum to the 

Appointing Authority in which he recommended that "the Appointing Authority 

reject the Presiding Officers (sic) interpretation of his powers and clarify that all 

sessions of the Military Commission shall be attended by all members of the 

commission." (LCDR Swift's memorandum of 10 Aug 2004) 

c. That on 11 August 2004, the Legal Advisor to the Appointing Authority sent a 

memorandum to the Presiding Officer stating his legal opinion regarding the 

requirement that all Commission members attend the initial session. (BGEN 
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Hemingway's memorandum of August 11,2004, hereinafter "Legal Advisor's 
memorandum") 

4. Leaal Authority and Discussion. The Defense alleges that the Legal Advisor's memorandum 

constitutes unlawful command influence on the part of the Appointing Authority for three 

reasons. First, the Presiding Officer views the Legal Advisor's memorandum as a directive from 

the Appointing Authority to have all Commission members present at all sessions in this case. 

Second, that the Appointing Authority "appears" to have directed his Legal Advisor to send the 

memorandum in order to exercise his influence over the Presiding Officer by an unauthorized 

means. Third, the Legal Advisor's memorandum "has fundamentally altered the Presiding 

Officer's view of his own power, his view of the power of the other commission members, and 

his view of the relationship between his power and theirs." The Defense asserts that pursuant to 

Article 37(a), Uniform Code of Military Justice (UCMJ), 10 U.S.C. $837 and military justice 

case law, the Accused is entitled to dismissal of the proceedings against him, removal of the 

Appointing Authority, transferal of this case to a substitute Appointing Authority "for 

determination for (sic) any future action which he or she deems appropriate," and the prohibition 

of the Legal Advisor to the Appointing Authority from future involvement in any Military 

Commission proceedings against the Accused. 

The Defense's motion should be denied for four reasons. First, the Legal Advisor's 

memorandum constituted a recitation of existing Commission Law on a subject within the 

purview of the ofice the Appointing Authority, and did not direct the Presiding Officer to take 

any specified action. Second, the Defense fails to produce any evidence that the alleged 

influence has prejudiced the Accused in any way, or deprived him of a full and fair trial by 

Military Commission. Third, Article 37(a) is not applicable to Military Commissions. Fourth, 

even if Article 37(a) is applicable to Military Commissions, its proscriptions only relate to 

Pz 12 

2 Page a of 15 

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 166 of 329



influence that occurs during the "adjudicatory" phase of the litigation and not before the trial on 
the merits begins. 

Legal Advisor's Memorandum In Conformity with Commission Law. 

The Appointing Authority is charged with ensuring that military commissions are full and 

fair and are conducted as efficiently as possible. DoD Directive 5105.70, paragraph 4; and MCO 

No. 1, paragraph 2 et. seq. Moreover, he is specifically charged with addressing interlocutory 

issues. As such, he is empowered to give instructions to the commission members regarding the 

interpretation of commission law. Accordingly, opinions issued by him within that authority 

cannot, by definition, be considered to be unlawful influence. 

The Legal Advisor's memorandum was provided to the Presiding Officer to highlight the 

Commission Law on whether he could preside over sessions of the Commission without the 

presence of the other members. BG Hemingway's preparation of the memorandum was an 

entirely permissible exercise of oversight by the Office of the Appointing Authority, as mandated 

by DoD Directive 5105.70. The Legal Advisor's memorandum was clearly not a directive to the 

Presiding Officer by any construction, and the Presiding Officer could have decided to hold the 

first session without the presence of the other Commission members. 

No Prejudice to the Accused. 

To raise the issue of unlawful command influence, the defense must (1) show facts 

which, if true, constitute unlawful command influence; (2) show that the proceedings were 

unfair; and (3) show that unlawhl command influence was the cause of the unfairness. 

United States v. Biagase, 50 M.J. 143, 150 (C.A.A.F., 1999)(citing United States v. Avala, 43 

M.J. 296 (1995), and United States v. Stombaueh, 40 M.J. 208 (1994)). Prejudice is not 

presumed until the defense produces evidence of proximate causation between the acts 

constituting unlawful command influence and the outcome of the trial. Id. 

RS 1% 
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The Defense has failed to produce any evidence Da\ the Accused has suffe~ed p~ejurtict 

by the Presiding Officer's decision to hold the initial session of trial with the presence of all 

Commission members. Indeed the issuance of the Legal Advisor's memorandum, and the 

Presiding Officer's subsequent mandate that all Commission members be present for the initial 

session of trial, were precisely what the Detailed Defense Counsel recommended in his 

memorandum of 10 August 2004. It is now disingenuous for him to complain of prejudice to his 

client when he has received exactly what he asked for. The Defense is unable to show that the 

Military Commission proceedings are in any way unfair to the Accused by the presence of all 

Commission members. 

Article 37(a) has no applicability to Military Commissions. 

The statutory prohibition alleged by the defense is a violation of Article 37(a), Uniform Code 

of Military Justice (UCMJ), 10 U.S.C. 9837, which states: 

No person subject to this chapter may attempt to coerce, or by unauthorized means, 
influence the action of a court-martial or any other military tribunal or any member 
thereof, in reaching the findings or sentence in any case, or the action of any convening, 
approving, or reviewing authority with respect to his judicial acts. (emphasis added) 

By its terms, Article 37(a) only applies to courts-martial and military tribunals. By contrast, 

Article 36(a) refers to "cases arising under this chapter triable in courts-martial, military 

commissions and other military tribunals."' (emphasis added) Therefore, applying the 

universally accepted rules of statutory construction, it is clear that while Congress intended the 

preceding Article 36 would apply to military commissions, while the prohibitions of Article 37 

would not. Expressio unis est exclusio alterius ("Express mention of one thing implies the 

exclusion of another"). 

- 

I Article 36, UCMJ permits the President to prescribe procedural rules (included modes of proof and evidentiary 
rules) for cases arising under the UCMJ. The President's Military Order of November 13,2001 includes a finding 
that "consistent with section 836 of title 10, United States Code (i.e. Article 36, UCMJ),that it is not practicable to 
apply in military commissions under this order the principles of law and the rules of evidence generally recognized 
in the trial of criminal cases in the United States district courts." Review Exhibits 1-15
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No Influence of the Adjudicatory Phase. 
Even if Article 37(a) did apply to Military Commissions, it prohibits influence over trial 

participants when "reaching the findings or sentence in any case," and not in procedural matters 

such as the attendance of participants before a trial on the merits has even begun. In other words, 

Article 37(a) is designed to protect the "adjudicatory phase" of a court-martial or other military 

tribunal. See United States v. Bramel, 29 M.J. 958,967 (ACMR 1990), aff'd, 32 M.J. 3 (CMA 

199O)(Article 37(a) proscribes unlawful command control over the adjudicative processes of 

courts-martial and other military tribunals empowered to determine guilt of an offense and to 

impose punishment for its commission). 

The Presiding Officer's determination of whether the initial session of the Military 

Commission should be attended by him alone or the full Commission panel does not fall within 

the "adjudicatory phase" of trial of the Accused. It was merely a preliminary, procedural issue 

that arose in advance of the initial session of the Commission, long before the Prosecution 

intends to begin its presentation of evidence on the merits. Assuming arguendo that the 

Appointing Authority intended to influence the Presiding Officer though the Legal Advisor's 

memorandum, any influence would have been a legitimate exercise of his lawful authority under 

DoD Directive 5105.70, as discussed supra. 

5. Citations to Legal Authority. The Prosecution cites the following legal authority in support of 

this response: 

a. DoD Directive 5105.70 

b. MCONo. 1 

c. United States v. Biagase, 50 M.J. 143, 150 (C.A.A.F., 1999) 

d. Article 37, Uniform Code of Military Justice (UCMJ), 10 U.S.C. $837 

e. Article 36, UCMJ, 10 U.S.C. $836 
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f. U~lited States v. Bmmel, 29 Md, 958,967 (ACMR 19901, af'd, 32 MIJs 3 (CMA 

1990) 

6. For the foregoing reasons, the Defense motion should be denied. 

7. Evidence in Suooort. The following evidence is provided in suppm of this response: 

a. COL Gunn's e-mail of July 29,2004 17:37 

b. LCDR Swift's memorandum of 10 Aug 2004 

c. BGEN Hemingway's memorandum of August 11,2004 

8. Oral Argument. The Prosecution requests oral argument in support of this response. 

9. Witnesses. The Prosecution intends to offer an affidavit by BGEN Hemingway in lieu of live 

testimony. 

CERTIFICATE OF SERVICE 

I certify that the above Prosecution response was served in person on Defense Counsel 
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C O R ,  bab OGC -. 

From: Gunn, WII, Cd. DoD OGC 
ant: Thursday. July 29.2000 1737 

SubJd: RE: Cawael and the Aulhorlty d Um Prnsidlng mcer 

COL Brownback, 

1. I disagree with your inkpretation that you have the authority to conduct military commission 
pmc.mhngs without the prwence of all wmmission members. In paragraph 3 of your 28 July 2004 
memorandum to me, you state that you have certain poww to act on behalf of the military wmrnission, 
to include the powafo decide p h i a l  matters ad motions and to order counsel to perform certain acts. 
You conclude by assetling that you %ve m t y  to order those things which I order done." 
However, it is clear to me that reasohable minds may disagree about the extent of your powers. 

!' 2. While your assution of authority may be consistent with the powers of a judge in an established 
Biminel justice system, those same poww do not neccsParily apply to apresiding officer in military 
commissions established pursuant to the Wdent ' s  Military Order of 13 November 2001. There 1s a 
hierarchy of law that applies to military commissions. The President's Military Order, which sits atop 
that hi-chy, establishea the govdng pMciplca for militmy commissions. The subsequent Military 
Cornmission Orders and btnwtions that have beco issued cannot be inconsistent with the President's 
Militmy Orda, as recognized by d o n  qa) of the Prcsidcnt's Military Order and Military Commission 
Orda No. 1 (see pmagraph 7B). All powas exercised by a presiding officer must flow from, and not be 
inconsistent with, the President's Military Orda. 

3. 'Ibe President's Military Order requires that orders and rwat ions  issued with respect to military 
commissions shall novide for "a 111 and fair trial, with the military commission sitting as the triers of 
both fact wd law." (see Section 4(c)(Z)). A pl&leoguage inte&&ion of this provi<ion of the 
Wden t ' s  Military Order rcquireJ mat the military commission members, as a whole, decide issues of 
fact and law. Anv mvisions in amshtmt themvith would be invalid. Althouab 1 recomize that some 
portions of the ~ilkary Commission Ordcn and Instructions may be inconsist& with this provision in 
the President's Militan Order, to the emtent that those orders and instructions an inconsistent with the 
president's Military O;da, they are invalid. - 

4. In his memMandum to the Legal Advisor to the Appointing Authority, dated 28 July 2004, your 
assistant, Mr. Hodgcs, states that this provision in the President's Military Ordm "might be 
misintRpctcd by others in dekmhiog thc role of the Residing Officers vis-Q-vis the other 
Commission Members!' M. Hodgcs then concedes that an ambiguity bmea the President's Military 

\ Onia and the Military Couunission Ordm and Inakudione "may make it uoclcar which pretrial 
fuoctions a Presiding Officer may cdom without involvement by other Commission Members." Your 

Revieww%&hi& ~tands in &&contrast to your assutionof -&dhited and unquestioned power. f2 6 1% 
Aug. 
Page $@of tbe President's Military Order is clear - only the. military ewunission (not the 
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@ding omcia alone) may act as trim ofbo@ fact d law. Tht President has made a debmination 
( that there shodd not be a judge in this prows. F u r t h m ,  the President determined that it is "not 

practicable to apply in d ~ t a s y  commissions . . . the principles of law and the rules of evidence generally 
ncognizd in the Mal of criminal caw in the United Stabs district courts." (see Section l(f)). 
AlthoughMr. Hodges may find this to be an inefficient and unwieldy process, it is the one that the 
Resident has provided. 

5. The views I eXpxasa bar: are my own, a8 Chief Defense Counsel. As such, I leave it to detailed 
defense  COW^ to inkqmt these pmvisiom for Ulemsclvts and raise whatever objections they 
determine to be in their climts' best intcmts However, as supervisory attorney for all defense counsel 
involved in military commissions, I cutain duties that d.wgd Cove with respect to the 
military commissions. At a minimum, these duties include those discussed in Rule 3.3 of the A m y  
Rule9 of Professional Conduct for Lawym, Rule 3.3 of Navy IAGMST 5803, and Rule 3.3 of the Air 
Force Rules of Professional Conduct These provisions all pertain to an attorney's duty of candor 
toward a tribunal. 1 am advising defaws counsel to uphold their responsibilities under applicable 
professional responsibility standards. 

Col Wlll A. Gunn 
Chid befmW COWi8sl 

Memorandum For COL Guau, Chief Defeme Counsel 28 July 2004 

Subject: Counsel and the Authority of the Presidii Officer 

a The Resident's Military (hda of 13 Novnnba 2001 
b. DOD Militmy Commission Onkr No. I,  21 March 2002 
c. W D  Dir 5105.70,1OFebruary2004 
d. DOD Military Commission hlnxtion 1,30 Apxil2003 
e. W D  Military Commission ~ O L I  3,30 April 2003 
f. DOD Miiitary Commission Instruction 4,30 Apnl2003 
g. DOD Military Commission Instruction 5,30 April 2003 
h. DOD Military Commission Iashuction 6,30 Apnl2003 
i. DOD Militmy Commission b b c t i o n  7,30 April 2003 

Review Exhibits 1-1 DOD Military Commission Iashuction 4 3 0  April 2003 

Aug. 24, 2004 DOD Military ~ s i o n  Jmhuction 9.16 Decanba 2003 
me mot^ Mr. Hodges to Legal Advim b the Appointing Authority, 
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Subject: Need for MCO Instructions or De~ision, 28 July 2004 (Ind 1) 

2. It has come to my attention (e.g., see Incl2 - Email from LCDR Sandul, 28 Jul04) that 
certain counsel may be operating under a misapprehension concerning my authority as the 
Presiding Officer. Please note that this memorandum does not speci6cally address any case or 
any counsel - it covers all four of the cases to which I have been detailed and all of the counsel, 
whether prosecution or defense, detailed to those cases. 

3. So that there is no question of my view in these matters, let me state the following: 

a I have the authority to set, hear, and decide all pretrial matters. 
b. I have the authority to order wunsel to perform certain acts. 
c. I have the authority to set motions dates and trial dates. 
d. I have the authority to act for the Commission without the formal assembly of the 

whole Commission. 

The above listing is not suppcscd to be all inclusive. Perhaps a better way of looking at the 
matter is to say that I have authority to order those things which I order done. 

4. I base my view upon my M ~ n g  and interpretation of the references. (I note that my analysis 
of the references comports with that contained in reference 11.) I recognize that any one person's 
int-tion of various documents might be wrong. However, in the cases to which I have been 
appointed as Presiding Officer, my inkaptation is the one that counts: 

a) until the cases have been resolved and the cases are reviewed, if necessary, by 
competent reviewing authority (See reference ik.). At that time, there will be an opportunity for 
advocates, for either side, to state that the Presiding Officer was wrong in his inteqretation of the 
referen- a in his actions b a d  upon those interpretations. If so, competent reviewing 
authority will determine the remedy. if any. Or, 

b) until superior competent authority (The President, The Secretary of Defense, The 
General Counsel of the Department of Defense, The Appointing Authority) issues directives 
stating that what I am W i g  is incorrect. 

5. NO couns~l before the Commission is a compe.tent reviewing authority or a superior 
competent authority. When 1 issue an order, counsel are encouraged and required, by myself and 
their oaths, to tell me that they believe I am acting improperly and to providc me the citations 
and interpretations which support their beliefs. I will consider such reply. I will then make a 
decision. If my decision is that my prior order will stand, counsel are required to comply with 
my order. 

6. In this regard, I direct your attention to paragraph 4A(5)@) of reference lb. As you stated in 
an email to the Appointing Authority today. 

As you are aware, my primary responsibility as Chief Defense Counsel is to 
provide professional supervision for the personnel assigned to the Office of the Chief 
Defense Counsel. As we proceed, I believe that it is critical for individuals involved in 
this process to stay wiihin their areas of responsibility. 

The ChidDefense Counsel, the Chief Prosecutor, the Appointing Authority, all wunsel, and 
myself have varying areas of responsibility. I do not wish to have a case delayed, an accused f i E  I* 

Pane q of IS: 
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disadvantaged, or a cmnsel lbtt due to a misunderstanding by c o ~ ~  of my authority. There is 
plenty of time on appeal, if necessary, to carrect any mistake I might make. Once a counsel's 
objection to an order is on the record (by memorandum, email, or witnessed conversation - to 
n&e but a few methods), the counseikust accept and comply with my order or face sanctions, 
which no one wishes to have happen. 

2 Incl: Peta E. Brownback I11 
a8 COL, JA 

Presiding Offica 
CF: 

Appointing Authority 
Legal Advisor to the Appointing Authority 
Chief Prosecutor 
All Counsel 

Note to COL GuneOl.  Swann. 

If I failed to ffi anv cound w m t h  detailed to cases. olease hsure th-_email kfonua~ded to 
them. 
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10 A,, 2004 

MEMORANDUM FOR THE OFFICE OF THE APPOINTING AUTHORlTY 

FROM: Lieutenant Commander Char1e-s D. Swift, JAGC, USN, Detailed Defense 
Counsel, United States v. Hamdan 

SUBJECT: Powers of the Presiding Officer 

Purpose: The purpose of this memorandum is to infoim the Appointing Authority of 
Detailed Defense Counsel's objections regarding the Assistant to the Presiding Officer's 
request to the Appointing Authority on behalf of the Presiding Officer for revision of 
Militarv Commission Instruction No. 8 (attached). This memorandum seeks to 
cognizance the Presiding Officer's pu&rted authority to exercise de facto powers of a 
military judge in contravention of the powers prescribed under Commission rules, 
historical p&edence, and promotion of a full-and fair trial. In addition to alerting the 
Appointing Authority to Detailed Defense Counsel's objections, this memorandum 
proposes alternative solutions in regards to the commission of Salim Ahrned Hamdan. 
Objections and recommendations raised in this memorandum are solely that of Detailed 
Defcnsc Counsel in Military Commission p r d i n g s  in conjunction with Salim Ahmed 
Hamdan and do not represent the position of the chief ~efca& Counsel or the Defense 
teams, military or civilian, in any other Commission. 

Issue: Under the President's Military Order, subsequent military orders and instructions, 
and legal presided, do Military Commission pmeedings conducted outside the presence 
of the other commission members constiMe a lawfully constituted tribunal, when the 
preceediings are conducted by the Presiding Officer for the purpose of resolving legal 
motions, witness and evidentiary issues? 

Discussion: The Presiding Officer's proposed actions contrast with the President's 
Military Order of November 13,2001, dictating that the Military Commission provide "a 
full and fair trial with the Military Commission sitting as triers of both law and fact," and 
Military Commission Order No. 1, Section 4.A.1, that states "members shall attend all 
sessions of the Commission" The Residing Officer's power under MCO No. 1 is 
administrative rather than substantive (e.g. limited to the preliminary admission of I .  evidence, subject to review of panel members, maintaining the discipline of preceedings, 
ensuring qualifications of attorneys, schedulin& certifyin~interlocu& 

- 

determining the availability of witnesses. etc.) See sections 4.k 5.H. 6.A.5. and 6.D.1. 
6.D.5. ~ o k n g  in the po& set out in hth& the President's ~ i l i t a &  0 r d k  or the MCO 
No. 1 suggest that the Presiding Officer's powers extend to that of a military judge, 
capable of holding independent sessions. 

I The rquiremcnt under Section 4.k(S)(d) of MCO 1, that the Pmsiding officer certlfy all dispositive 
motiona to the Authority d i c t r  with thc plain lauguage of the Prcsidcntial or& that the 
Commission be the "ltitrirm of law aod fa& aud is likely invalid under section 7.8. of MCO 1. 
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h creating the present Military Commissions the government has relied on the legal and - 
historical principles set out in re Quirin. The plurin Commission, however, was 
conducted for all sessions with the Military Commissions as a whole, hearing all 
questions of law and fact. These included questions of the Commissions including 
questions of whether counsel had the right to preemptory challenge, jurisdiction, 
lawhlness of the Presidential order, and lawllness of the charges. (See pages 15-1 8,23- 
39, and 46-60 of Transcript of Preceedings Before the Military Commissions to Try 
Persons Charged with Offensea against the Law of War and the Articles of War, 
Washington, D.C., July 8 to July 31,1942, University of Minnesota, 2004, Editors, Joel 
Samaha, Sam Root, and Paul Sexton). Indeed the Detailed Defense Counsel has been 
able to find no previous Military Commission that was conducted in the manner proposed 
by the Presiding Officer. 

The conduct of Military Commission sessions outside the presence of all members does 
not comport with the overriding objective that the Commission provide a full and fair 
trial. By acting as a de facto military judge in these pteceedings, the Presiding Officer 
runs a high risk in prejudicing the pawl as a whole. In essence what the Presiding 
Officer proposes is that he alone will make detenninations regarding legal motions, such 
as but not limited to the legality of the Commission, the elements of the charges, issues of 
voluntariness of confessions, relevance of witnesses and those facts that are not subject to 
contention. In order to make these detenninations the Presiding Officer will necessarily 
have to make findings of fact in addition to determining the law. By assuming the role of 
an independent fact finder and law giver, the Presiding Officer elevates his status relative 
to the other members to a point that it cannot be reasonably expected that his opinions 
will not be given undue weight by the other members during deliberations. It cannot be 
reasonably expected that after the Presiding Officer has independently heard evidence, 
determined the law, and conducted a portion of the preceedings outside the presence of 
the othm rn~nbcrs that they will not subsequently defer to his judgment during 
deliberations. Such a system is not in keeping with the requirement that the preceedings 
be full and fair. For the process to be full and fair, each member must have an equal 
voice. The Presiding Officer, however, in the name of expediency proposes to make 
himself first among equals. 

Even if the Appointing Authority ages with the Presiding Officer's position regarding 
alteration of MCI No. 8. Detailed Defense Counsel objects to any alterations to military 
instructions without theconcwence of Mr. Hamdan i d  his ~e fense  Counsel as an 
expos facto alteration of the procedures for trial after charges have been referred to 
Commission in violation Calder v. Bole 3 Dall. 386 (1798) 

Detailed Defense Counsel is not unmindful of the difficulties associated wlth the use of 
members to make all of these determinations. The Presiding Officer's assistant in his ex 
parte mmorandum to the Legal Advisor to the Appointing Authority, points out that the 
use of members to make determinations on all issues substantially mirrors the court- 
martial process prior to the institution of the Uniform Code of Military Justice. Although 
this process was abandoned with the advent of the Uniform Code of Military Justice for 
Courts-martial, there is no authority for abandoning it with respect to Military 
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Commissiom. Nothing in the President's order indicated that he tended to deviate From 
the past process; rather the podon of the President's Military Order of November 13, 
2001, dealing with Military Commissions, is an almost word for word that of President 
Rooscvdt's ordas regarding the Quirin Commission. 

The Assistant's memo justifies the deparhrre h historical precedent on the grounds 
that requiring line officers to vote on cornvlw issues few lawyw can articulate 
jeopardizes efficient trials and potdally'prejudiccs the prscaadinp. Detailed Defense 
Counsel agreed that line officem will be confronted wilh extremely comvlex issues, but 
docs not a& that the solution liea in granting judicial powers tothe presiding officer in 
a W n a  that is distinctlv scomtc h n  a courts-martial or federal trial. A condition 
express$ recognized by bczed&urcs employed by Qwin Commission and to deviate 
fnnn those recognized m d m  now results in a mcedure that in not even consistent 
with the historiLone. . 

Reeommendatlon: Detailed Defense Counsel proposes in the alternative that recent 
procedures used in intanational tribunals for war crimes provide the solution. In both the 
former Yugoslavia and Rwandan tzibunals. the war crimes tribunals have been composed 
of internaGna1 judga. Detailed Defense counsel recommends that the ~ ~ ~ o i n t i n g  
Authority reicct the Presidinn Officers i n e o n  of his vowers and clarify that all 
sessionsof the Military  ion shall de attended by ali members of the7commission. 
Furth01, Defense Counsel recommends that the Appointing Authority relieve the line 

\ officer8 appointed to serve as members of the commission and appoint in the alternative 
active or nserve Jududae Advocates who are aualified to save as militarv iudaes. 
Appoinbnent of a &el of judge advocata dm not require a change in iheki~itary 
Commission rulea as there is no requirement that a commission member be anything 
beyond a commissioned officar. ~ - ~ i n t m c m t  of judge advocates to the aon&issio& 
will permit carcibl oonsideratim of the legal issues, expd te  necessary legal research 
into these issues, avoid prejudice created by ex parte preccedings, and mirror 
international pmcess. 

LCDR Charles D. Swift, JAGC, USN 
Detailed Defense Counsel 
Office of Military Commissions 

Cc: 
Chief Defense Counsel 
Chief Prosecutor 
Presiding OtEeer 
C D R m e t a i l e d  Prosecutor in US. v. Hamdan 
L e d  Advisor to the Appointing Authority 
Legal Advim to the Presiding Officer 
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FOR OFFICIAL USE ONLY 

DEPARTMENT bF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1 6 0 0  DEFENSE PENTAGON 
WASHINGTON. DC 20301 - 1 W O  

August 1 1,2004 

MEMORANDUM FOR Presiding Officer, Colonel Peter Brownback 

SlJ3.iFCT: Prescnce of Members and Alternate Members at Military Commission 
Sessionlr 

The Ordem and instructions applicable to trials by Military Commission require the 
presence of all members and altcmate members at all sessionu/proceedings of Military 
Commissions. 

The htsidmt's Military Order (PMO) of November 13,200 1, "Detention, Treatment, 
and Trial of CdnNon-Citizem in the War Against Terrorism," requires a full w d  hir 
trial. with the military commission sitting as the txien of both fact and law. See Section 
4(c)(2). The PMO identifies only one instance in which the Presiding Offrcrr may act on 
an issue of law or fact on his own. Then, it is only with the members present that he may 
so act and the members may overmle the Presiding Officer's opinion by a majority of the 
Commission. See Section 4(c)(3). 

Further, Military Commission Order (MCO) No. I requires the presence of all 
members and alternate members at all sessions/pmceedings of Military Commissions. 
Though MCO No. I delineate duties for the Presiding Officer in addition to those of 
other Commission Members, it does not contemplate convening a session of a Military 
Commission without all of the members present. 

The "Commission" is a body. not a proceeding, in and of itself. Each Military 
Commission, comprised of membcm, collectively has jurisdiction over violations of the 
laws of war and all other offenses triable by military commission. Thc following 
authority is applicable. 

MCO No. 1, Section 4(A)(1) directs that the Appointing Authority shall appoint 
the members and the alternate mehber or members of each Commission. As such, 
the appointed members and altrmatc members collwtively make up each 
"Commissian." 

MCO NO. I ,  Section 4(A)(1) also requires that the alternate member or m e m h  
shall attcnd all sessions of the Commission. This requirement fir altemate 
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m e m h  to attend all sessions assumes that members arc rerliiired to anend all 
sessions of the Commission, as well. 

MCO No. I ,  Section 4(A)(4) direas the Appointing Authority lo designalc a 
Presiding Officer from among the members of each Commission. '1 his i s  further 
evidence that the Commission was intended to operate as an entity including all of 
the members. 

MCO No. 1, k t i o n  4(A)(4) also stata that the Presiding Officer will preside 
over the pmceedings of thttommissim from which he or she was appointed. 
Implicit in this statement is the understanding that thcn arc no proceedinp 
without the Commission composed of and operating with all of it. members. The 
Prtsiding Ollicer is only one ul the appointed membm to the Commission. who 
in addition. presides over the procadin@ of the Commission. 

~ e &  Advisor to the ~ ~ ~ ~ n l i n ~  Authority 
for Military Commissions 

cc: Chief Defense Counsel 
Chief Prosecutor 

@ JfL 

Page 15 of 15 - 
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UNITED STATES OF AMERICA 1 
) DEFENSE MOTION: 

v. ) FOR DISMISSAL OF 
) CHARGES FOR FAILURE TO 
) ACCORD THE ACCUSED A 
) STATUS REVIEW HEARING 
) BEFORE MILITARY COMMISSION 

SALIM AHMED HAMDAN 
1 
1 
) August 24,2004 

I .  Timeliness. This motion is filed in a timely manner as the material facts could not be known 
to the Defense prior to the date for commencement of proceedings in the Military Commission of 
Salim Ahmed Hamdan. Specifically the Defense could not ascertain prior to the date of 
commencement of proceedings whether the government had provided Mr. Hamdan a Combatant 
Status Review Tribunal. 

2. Relief Sought. The Defense requests that the Military Coinmission dismiss the charges 
against Mr. Hamdan as untimely or in the alternative abate proceedings pending the outcome of 
Mr. Hamdan's Status Review Tribunal 

3. Overview. The United States government has stated in federal litigation that Mr. Hamdan is 
entitled to and will receive a Combatant Status Hearing regarding his detention in Gnantanamo 
Bay prior to the commencement of a Military Commission in his case. The purpose of this 
Tribunal is to determine Mr. Harndan's status, that is, whether he is a combatant at all, if a 
combatant, whether he is a POW and finally to determine whether his continued detention is 
justified. 

a. On 7 July 2004, the Secretary of the Navy's Order Establishing Combatant Status 
Review Tribunal of July 7,2004 (Press statement by Secretary of the Navy). 

b. On or about 13 July 2004, Mr. Hamdaii was served with a notice of his rights regarding the 
Combatant Status Review Hearing. (Mr. Hamdan statements to Defense Counsel and Defense 
Paralegal, copy of English version attached). 

c. On 13 July 2004, a charge of conspiracy against Mr. Hamdan was approved and referred to 
this Military Commission by the Appointing Authority. (Charges previously furnished to 
Commission). 

d. On 13 July 2004, Detailed Defense Counsel requested that charges be served on his office 
vice Mr. Hamdan and indicated that Detailed Defense Counsel would provide Mr. Hamdan with 
the Arabic copy of the charges during his next visit to Guantanamo Bay. (Memorandum froin 
Defense Counsel). 
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e. On 13 July 2004, a copy of charges was provided to Detailed Defense Counsel's paralegal via 
email. (Prosecution email of 13 July). 

f. On 4 August 2004, Detailed Defense Counsel sewed on Mr. Hamdan the Arabic translation of 
charges provided by the Prosecution. 

g. On 5 August 2004, Detailed Defense Counsel spoke with the lead Prosecutor in the case via 
telephone in an effort to ensure that he had the correct copy of charges. 

h. On 6 August 2004, the United States government filed a notice of motion supported by 
memorandum, in Swift v. Rumsfeld and specifically promised to Mr. Hamdan that prior to trial by 
Military Commission he would be accorded a Combatant Status Review Hearing. (Ilnited States 
memorandum in support of its cross-motion to dismiss in Swift v. Rlirnsfeld in United States 
District Court, Western District of Washington at Seattle, at page 12). 

i. As of the date of this motion the government has not provided the Combatant Status Review 
Tribunal for Mr. Hamdan as promised. (Statements of Mr. Hamdan to Defense Counsel). 

5. Law Supporting the Request for the Relief Sought 

The question before the Commission is whether the government, after instituting regulations for 
a Combatant Status Review Hearing and promising a Federal District Court that Mr. Hamdan 
would receive such a hearing prior to the commencement of trial before a Military Commission, 
may lawfully disregard their regulations and promises and proceed to trial before Military 
Commission in the absence of a Combatant Status Review Hearing. 

The government's obligation to abide by its own regulations was clearly established by the 
United States Supreme Court in Service v. Dulles 354 U.S. 363 (1957) and Vitarelli v. Seaton 
359 U.S. 535 (1959). Both of these cases involve auestions of whether the Secretarv of State 
was able to discharge an employee after he had commenced security hearings regarding the 
employee. In each case the court held that irrespective of whether the employee had a right to 
the-hearing that the Secretary was bound to c0&~1y with the regulations f i r  a hearing once those 
regulations had been implemented as Justice Harlan wrote in Vitarelli, "having chosen to 
proceed against petitioner on security grounds, the Secretary here, as in Service, was bound by 
the regulation which he himself had promulgated for dealing with such cases, even though 
without such regulations he could have discharged petitioner summarily." Id at 539-40. In so 
finding the Court did not address whether Mr. Vitarelli had an independent constitutional right 
but rather based its findings on limits the agency had imposed on itself. The Courts holdings did 
not depend on finding of rights in the affected individual, but in imposing limits on the agency -- 
limits derived from the rules the agency itself had adopted. 

The Supreme Courts earlier holding in Unitedstates ex rel. Accardi v. Shaughnessy, 347 U.S. 
260 (1954). makes clear that the government is similarly limited when dealing with aliens. In 
Accardi, the plaintiff was an alien who complained that he had been denied a fair hearing before 
the Board of Immigration Appeals by virtue of the Attorney General having placed him on a list 
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of "unsavory characters." The Court held that although the statute concerning suspension of 
deportation granted the Attorney General the absolute discretion to grant or deny suspensions, he 
could not prejudice the procedure he had established by creating the Board of Immigration 
Appeals by sending to it, a list of "unsavory characters" that he wanted to deport. 

The government now seeks to do substantially the same in Mr. Hamdan's case. By commencing 
Military Commission proceedings against Mr. Hamdan, the government necessarily prejudices 
the Combatant Status Review Hearings. Inherent to prosecution of Mr. Hamdan before Military 
Commissions is the government contentions that not only is Mr. Hamdan a combatant, but that 
his actions rise to the level of war crimes prosecutable by Military Colnmission and punishable 
by up to life in prison. In order to maintain any chance of a fair hearing Mr. Hamdan must enter 
a plea of not guilty and undergo criminal jeopardy prior to being afforded the opportunity to have 
his status as a combatant reviewed. Such a contention at least rises to the same level as to 
include him on a list of unsavory characters. In order to afford Mr. Hamdan the same 
opportunity as other detainees brought before the Combatant Status Review Hearings, to dismiss 
the charges against Mr. I-Iamdan pending the outcome of this hearing. 

Indeed a Combatant Status Review Hearing is necessary at the onset in order to determine at a 
minimum what category Mr. Ha~ndan fall into and as such what rights are accorded him under 
U.S. and international law. That is whether Mr. Hamdan should be classified a POW, a civilian, 
or an unauthorized belligerent. The Geneva Conventions, other international treaties and 
domestic statute, create separate and distinct obligations for the treatment and trial of persons in 
each of these categories. Until a determination of Mr. Hamdan's status is made, this 
Commission will be unable to determine the rights and procedure to be accorded Mr. Hamdan. 

6. Documents Attached in Support of this Motion 
Press statement by Secretary of the Navy 
Memorandum from Defense Counsel 
Prosecution email of 13 July 
United States memorandum in support of its cross-motion to dismiss in S w i j  v. Rumsfeld 
in linited States District Court, Western District of Washington at Seattle, at page 12 
Notice of Combatant Status Hearing 

7. Oral Arqument. Is requested in order to reply to the governnlent's response. 

8. Legal Authority. The following legal authority has been cited in support of this motion: 
Service v. Dulles 354 U.S. 363 (1957) 
Vi'irarelli v. Seaton 359 U.S. 535 (1959) 
UnitedStnles ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954) 

9. WitnessesiEvidence. Witnesses, Mr. Hamdan is available to testify for the limited purpose of 
determining the date on which he was served notice of Combatant Status Review Hearing, 
charges before a Military Commission, and whether he has in fact received a Combatant Status 
Review Hearing. 
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10. Additional Information. None. 

Lieutenant Commander, JAGC, U.S. Navy 
Detailed Defense Counsel 
Office of Military Commissions 

Attachments: 
As stated 
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DoD News: Combatant Status Review Tribunal Order Issued Page 1 of 2 

United States Department of Defense 
Updated: C 

N . . 

News Release ~4 Prl 
On the web: h~: / iw .de fense~ inkmi~e1eases i2004 i~200407~7-  Friendl) 

Ell Em 
0992.html 
Media contact: +1 (703) 697-5131 
Public contact: htt~:/lwww.dod.milifaa/comment.hml or + I  (703) 428- DoD Ne' 

071 1 Advls, 
Contri 
Live 0 
Photo 

No. 651-04 Relear 
IMMEDIATE RELEASE July 7,2004 Slides 

Speec 
Today 

COMBATANT STATUS REVIEW TRIBUNAL ORDER ISSUED Trans, 

America 
News 

The Department of Defense announced today the formation of the Combatant Arllcic 
Status Review Tribunal for detainees held at Guantanamo Bay, Cuba. This tribunal will Televi 
serve as a forum for detainees to contest their status as enemy combatants. Specii 

Detainees held at Guantanamo Bay will be notified within 10 days of their DOD Se. 
opportunity to contest their enemy combatant status under this process. The tribunal - 
process will start as soon as possible. Detainees will also be notified of their right to  bout h 
seek a writ of habeas corpus in the courts of the United States. Habeas corpus is a writ News A 
ordering a person in custody to be brought before a court. News b! 

An individual tribunal will be comprised of three neutral officers, none of whom OtherN 

were involved with the detainee. One of the tribunal members will be a judge advocate Source1 

and the senior ranking officer will serve as the president of the tribunal. 

Each detainee will be assigned a military officer as a personal representative. 
That officer will assist the detainee in preparing for a tribunal hearing. Detainees will 
have the right to testify before the tribunal, call witnesses and introduce any other 
evidence. Following the hearing of testimony and other evidence, the tribunal will 
determine in a closed-door session whether the detainee is properly held as an enemy 
combatant. Any detainee who is determined not to be an enemy combatant will be 
transferred to their country of citizenship or other disposition consistent with domestic 
and international obligations and U.S. foreign policy. 

This tribunal does not replace the administrative review procedure announced 
earlier this year. 

The order establishing the tribunals and a DoD Fact Sheet are available at: 

http://www.defense1ink.mil/re1eases/2004/~20040707-0992.htm1 8/23/2004 
Page P of 

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 184 of 329



From: Detailed Defense Counsel 
To: Appointing Authority, Office of the Military Commissions 

Subj: SERVICE OF CHARGES ICO SALEM AHMED HAMDAN 

1. Pursuant to the approval and referral of charges in US v. Salim Ahmed Hamdan, I 
request that charges not be served upon Mr. Hamdan until I am able to be present to 
explain the allegations of wrongs to my client in a timely fashion. I am presently in 
Yemen on Temporary Duty orders and will be out of the Continental United States until 
29 July 2004. The earliest I am able to travel to Naval Station Guantanamo Bay, Cuba to 
be present for the service of charges Mr. Hamdan is 3 August 2004. In the alternative, I 
request that charges be served on my office vice Mr. Hamdan. 

2. If you require any further information in support of this request, I maybe contacted in 
Yemen at 01 1-967-73234852. Alternatively, my paralegal may be contacted at 703-607- 
1521 ext. 196 and he can forward a message to me. 

C. D. SWIFT 
LCDR, JAGC, USN 
Detailed Defense Counsel 

CC: 
Chief Defense Counsel 
JTF GITMO SJA 
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I 

2 

5 I further alleges that "[s]"ce 1989, members and associates of al Qaida * * * have carried out 

that "[iln February of 1998, Usama Bin Laden, Ayman al Zawahiri and others under the 

banner of the 'International Islamic Front for Jihad on the Jews and Crusaders,' issued a fa- 

3 

4 

(purported religious ruling) requiring all Muslims able to do so to kill Americans - whether 

civilian or military - anywhere they can be found and to 'plunder their money. "' Id. 1 9 .  It 

6  

7 

numerous terrorist attacks, including, but not limited to: the attacks against the American 

Embassies in Kenya and Tanzania in August 1998; the attack against the USS COLE in 

8 

9 

l o  

Hamdan from 1996 through 2001 "delivered weapons, ammunition or other supplies to a1 

Qaida members and associates," id. f 13(a); "picked up weapons at Taliban warehouses for 

al Qaida use and delivered them directly to Saif a1 Adel, the head of a1 Qaida's security 

committee, in Qandahar, Afghanistan," id. 7 13(b)(l); "purchased or ensured that Toyota 

Hi Lux trucks were available for use by the Usama bin Laden bodyguard unit tasked with 

protecting and providing physical security" for bin Laden, id. 7 13(b)(2); "served as a driver 

October 2000; and the attacks on the United States on September 11, 2001." Id. f 11. 

As for Hamdan's role in the conspiracy, the charge asserts that "[iln 1996, Hamdan 

met with Usama bin Laden in Qandahar, Afghanistan, and ultimately became a bodyguard and 

11 

12 

personal driver for Usama bin Laden," serving in that capacity "until his capture in November 

of 2001." Id. 7 13(a). The charge further alleges that, in furtherance of a1 Qaida's objectives, 

2 1  11 attacks, d. 1 13(b)(4); -drove or accompanied Usama bin Laden to various al Qaida- 

I9 

20 

in a convoy of three to nine vehicles in which Usama bin Laden and others were transported 

to various areas in Afghanistan" at the time of the 1998 embassy attacks and the September 11 

26 11 on July 13, 2004. See Exhibit B. The charge is uoncapital, so Hamdan faces a maximum 

22 

23 

24 

25 

27 I1 sentence of life imprisonment. Both the government and Hamdan have proposed that his 

sponsored training camps, press conferences, or lectures," id. 7 13(c); and "received training 

on rifles, handguns and machine guns at the a1 Qaida-sponsored al Farouq camp in 

Afghanistan," id. 7 13(d). 

The Appointing Authority approved and referred the charge to a Military Commission 

28 11 
NOTICE OF MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS; 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - I 2  

RE P 
U N l T E D  STATES ATTORNEY 
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4 (1 Since the founding of this nation, the military has used military com~nissions during 

I 

2 

3 

s 11 wartime to try violations against the laws of war. Nearly ninety years ago, Congress 

Commission trial begin in December. Hamdan is scheduled to appear before the Commission 

on August 23, 2004, for preliminary  matter^.^ 

ARGUMENT 

6 

7 

8 

14  11 blessed the Executive's use of military commissions during wartime, despite the fact that the 

recognized this historic practice and approved its continuing use. And nearly sixty years ago, 

the Supreme Court upheld the use of military commissions during World War I1 against a 

series of challenges, including cases involving a presumed American citizen, captured in the 

9 

l o  

I I 

12 

13 

United States, Ex parte Onirin, 317 U.S. 1 (1942); the Japanese military governor of the 

Pbillippines, Yamashita v. Stver, 327 U.S. 1 (1946); German nationals who alleged that they 

worked for civilian agencies of the German government in China, Johnson v. Eisentraper, 

339 U.S. 763 (1950); and the spouse of a serviceman posted in occupied Germany, Madsen v. 

Kinsella, 343 U.S. 341 (1952). Despite the fact that both Congress and the Judiciary have 

1s  

16 

statutory framework today is identical in all material respects to that which existed during the 

prior legal challenges, and despite the fact that the President has inherent power as 

17 

18 

Commander in Chief to establish military commissions in the war against al Qaida and the 

Taliban, petitioner contends that Hamdan's detention pursuant to the Military Order violates 

19 

20 

federal statutes, the Constitution, and the Geneva Conventions. As discussed in more detail 

below, these claims cannot be heard at this time and lack merit in any event.' 

22 

23 

24 

25 

I' NOTICE OF MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS, 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - 13 

RE 13 
U N I T E D  S T A T E S  ATTORNEY 

( c o U 7 7 7 ~ L )  6 0 )  U N l O N  STRriT S l l l i F I l 0 0  
SL*TIIC W A S H I N D T O N ~ ~ ~ O I  3903 

(206) 151 7970  

6 Before his trial, Hamdan will have the opportunity to challenge his status as an enemy 
combatant before a Combatant Status Review Tribunal. See July 7, 2004 Order Establishing 
Combatant Status Review Tribunal, available at 
www.defenselink.millnews/Ju1/2004id20040707reviewpdf. That Tribunal will only confirm 
whether Hamdan is properly classified as an enemy combatant, not whether he committed the 
offense approved and referred for trial by the Military Commission. 

26 

27 

28 

Page 6 of V 4 

1 These claims cannot be heard for the additional reasons that petitioner lacks standing to 
serve as Hamdan's next-friend or as a third party, this Court lacks habeas jurisdiction, a 
mandamus petition is not appropriate given the nature of petitioner's claims, and this Court is 
not a proper venue even if mandamus were a proper vehicle. See Respondents' Motion to 
Dismiss or Transfer dated July 16, 2004. 
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Combatant SChr8 Review TrlbunalNo~ice to Det@neev 'k 

You art being held as sn c n ~ m y  combam by the United States Armed Forcee. An cacmy 
combatant is an iadividual who waa pat  of M supporting Taliban or al Qnida force#, or 
8b~ociatcd ~OXCCB tbat me engaged in hostilitie~ against the United Stam IX its coalition p m m .  
The definition inc1udes any wbo has d t a e d  a belligerent act or has directly supported 
such bstilities. 

The U.S. i3av-ent will give you an oppOmnnty to content your sfatus as an enemy 
combataut. Y m  ~ 8 8 ~  will go beforc a Combatant Status Review Tribunal, composed of military 
offiwm. This is not a aiminal trial and the Tribunal: will aal: puuish you, but will detsrmiac 
whather you nre pmpmly held. The T n i  will provide you with the following process: 

I.. Yon will be assigned a m i l k y  officer to assist you with the presentation of your case to 
the T n b d .  Thin &ca will be known as your Perscad Repmentative. Your Personal 
Rqmm~tstive will minv infomati011 that may be relevant to a datembtiw of yola 
slatus. Y m  Personal Rcp~~~entativc. will be able to discass that information with you, 
except fo* classiiied infoxmatio~ 

2. Bc5m the T r h d  proceediag. you will  be given a Written a t a t ~ ~ ~ ~ t  of the uuclassificd 
hzmd h i s  for your c ~ i c s t i o n  as an enemy comkmt. 

3. You will be d d  to atlnd J1 Tn7,unal proceedings. except for proccedhp invplving 
d d i h t i o n  md voting by tbe members, and tdmony or other matma that would 
oonpromiss U.S. n d i d  d t y  if you a W d  You will not be forad to attend, but 
if you cba*e ndto atoEad, fhe Trhad will bo hcld in your absence. Yout Personal 
-VC d l  attend in eittwr caw. 

4. You will be prwided with an inbqmtez during the T u b a  hcarjmg if necessary. 

5. You will be able to merit svidcmm to the TribunsL inolwdb the testimony of 
w i t m ~ ~ ~  ~fthose kmmm you propose an not Gsonnt~l~ 'a-ble, thei;. written 
testimony may be mu&. You may ale0 preeent written stat em mi^ and 0 t h  domuneo$. 
YOU may kt& bef- the  rid but not be campelled to testify or -or 
questions. 

As a matter separate from these Tribunals, Unitul Statcs courts have jwrisdictim to coneider 
petitions brought by enemy comb- held at this fsoiljty tbat challenge the legality of their 
detmtion. You will be m e d  in the near falm what pcedures are adable  should you seek 
to challenge your detmtion in U.S. courts. Whether or not you d&de to do so, the Cambatant 
Status Rcvim Tniamal will atill mriew your stam e8 an enemy combatant. 

If you have my quo~tione about this notice, your Pnsonal Rqmsentative will be able to answer 
them. 

[*Text 01Notla trinalnted, and delivered ta detnlneea 12-14 July 2004] 
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Service: Get by LEXSEEa 
Citation: 354 U.S. 363 

354 U. S. 363, *; 77 S. Ct. 11 52, * *; 
1 L. Ed. 2d 1403, ***; 1957 U.S. LEXIS 658 

SERVICE v. DULLES ET AL. 

No. 407 

SUPREME COURT OF THE UNITED STATES 

354 U.S. 363; 77 S. Ct. 1152; 1 L. Ed. 2d 1403; 1957 U.S. LEXIS 658 

April 2-3, 1957, Argued 
June 17, 1957, Decided 

PRIOR HISTORY: 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT. 

DISPOSITION: 98 U. S. App. D. C. 268, 235 F.2d 215, reversed and remanded. 

CASE SUMMARY 

PROCEDURAL POSTURE: Petitioner sought review of a decision of the United States Court of Appeals 
for the District of Columbia Circuit, which affirmed petitioner's discharge from his employment as a 
Foreign Service Officer in  the Foreign Service of the United States. 

OVERVIEW: The Supreme Court reversed the appeals court's judgment affirming petitioner's discharge 
from his employment as a Foreign Service Officer in the Foreign Service of the United States, because 
the Secretary of State failed to comply with U.S. Dept, of State, Manual of Regulations and Procedures 
5 393.1 (1951). Petitioner argued that U.S. Dept. of State, Manual of Regulations and Procedures, 5 
390 et seq. (1949) remained applicable to his case, since he was not advised of the existence of the 
1951 Regulations. The Supreme Court stated that i t  was unnecessary to make a choice between the 
two sets of regulations, finding that the manner in which petitioner was discharged was inconsistent 
with both. The necessary effect of that U.S. Dept. of State, Manual of Regulations and Procedures 5 
393.1 of the 1951 Regulations was to subject the exercise of the Secretary's McCarran Rider authority 
under 65 Stat. 581 to the substantive standards prescribed by that section and also to the procedural 
requirements that such cases were to be decided on all the evidence and after consideration of the 
complete file, arguments, briefs, and testimony presented. 

OUTCOME: The Supreme Court reversed the judgment of the court below. 

CORE TERMS: regulations, rider, loyalty, reasonable doubt, advisable, Public Law, security risk, terminate, 
favorable, disloyal, duty, post-audit, promulgated, unfavorable, discharged, removal, absolute discretion, 
recommendation, departmental, termination, terminated, effective, effected, handling, binding, invalid, 
national security, alien, notify, deem 

LexisNexis(R) Headnotes Hide Headnotes 

Governments > State &Territorial Governments > Employees& Officials % 
HNlAThe following procedural scheme has been established by U.S. Dept. of State, Manual of 

Regulations and Procedures 5 390 et seq. (1949) relating to loyalty and security cases: The filing 
of charges, upon notice to the employee involved, accompanied by adequate factual details as to 
their basis, and a statement as to the employee's work and pay status pending further action; 
and a hearing on such charges, if requested by the employee, before the Department's Loyalty p & ' ~  Security Board, whose determination, together with the record of the hearings, were then to be 
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forwarded to the Deputy Un Secretary for review. Upon such re1 I the Deputy Under 
Secretary was empowered ( i j  to  return the case to the Board for f u r~ner  investigation or action; 
(ii) to decide in favor of the employee, and to so notify him in writing; or (iii) to decide against 
the employee, and to notify him of his right to appeal to the Secretary of State within 10 days 
thereafter. More Like This Headnote 

,- 
Governments > Federal Government > Employees &Officials $2 
HN*t In  the event of an appeal of a loyalty and security case under U.S. Dept. of State, Manual of 

Regulations and Procedures 5 390 et seq. (1949), the Secretary of State is empowered (i) to  
decide favorably to the employee, and to so notify him in writing; or (ii) to decide against the 
employee, and to notify him of such decision, and further, in a loyalty case, of his right to appeal 
to the Loyalty Review Board within 20 days thereafter. If, upon such an appeal, the Loyalty 
Review Board decides adversely to the employee and makes an "advisory" recommendation to the 
Secretary that the employee should be removed from employment under the applicable loyalty 
standards, the Department is to take prompt administrative action to that end. On the other hand 
if the Board decides favorably to the employee the Secretary is empowered (i) to restore the 
employee to duty and "close the case"; (ii) to permit the employee to resign; or (iii) to  terminate 
his employment under the authority conferred by the McCarran Rider "or other appropriate 
authority." More Like This Headnote 

+* 
Governments > FederalGovernment > Enip!oy.e.es & 0ffi.ci.als ' a s  

HN3AUnder U.S. Dept. of State, Manual of Regulations and Procedures 5 390 et seq. (1949), following 
a decision of the Deputy Under Secretary upon a determination of Department Loyalty Security 
Board, there is an appeal to Secretary only if Deputy's action is adverse to employee. Under the 
Regulations the action of Deputy Under Secretary, if favorable to employee, is final, the Secretary 
resewing to himself power to act further only i f  his Deputy's action is unfavorable to employee. 
There is likewise an appeal to Loyalty Review Board from Secretary's decision only if his action is 
adverse to the employee. A decision of the Secretary favorable to the employee is final, and 
immune from further action by the Loyalty Review Board on post-audit. The Secretary reserves 
right to deal with such a case under his McCarran Rider authority (65 Stat. 581), outside 
Regulations, only in instances where, upon employee's appeal to the Loyalty Review Board from 
an unfavorable decision by the Secretary, the decision of that body is favorable to the 
employee. More L i e  mis ~e-adnote 

.p 
Governments > Federal Govecnment > Emp!oy!es&Officjals *% 

HN4kSee U.S. Dept, of State, Manual of Regulations and Procedures 5 393.1 (1951). 

GoveCnments > FederalGoyernment > Empl.~y.e.es..&.O.~cials e3 
HNsASince U.S. Dept. of State, Manual of Regulations and Procedures 5 391.1 (1951), which is 

incorporated by reference into U.S. Dept. of State, Manual of Regulations and Procedures 5 393.1, 
specifically subjects the exercise of the Secretary's McCarran Rider authority (65 Stat. 481) to the 
operation of the 1951 Regulations, i t  seems clear that the necessary effect of U.S. Dept. of State, 
Manual of Regulations and Procedures 5 393.1 is to subject the exercise of that authority to the 
substantive standards prescribed by that section, namely, those established by the Act of August 
26, 1950, and also to the procedural requirements that such cases must be decided "on all the 
evidence" and after consideration of the complete file, arguments, briefs, and testimony 
presented. The essential meaning of the section, in other words, is that the Secretary's decision is 
required to be on the merits. While i t  is true that under the McCarran Rider the Secretary is not 
obligated to impose upon himself these more rigorous substantive and procedural standards, 
neither is he prohibited from doing so, and having done so he can not, so long as the Regulations 
remain unchanged, proceed without regard to them. Mo~~~UkeThis~Headnote 

Show Lawyers' Ed~tion Display 

SYLLABUS: This suit was brought by petitioner, a Foreign Service Officer, to test the validity of his discharge 
by the Secretary of State under these circumstances: The State Department's Loyalty Security Board had 
repeatedly cleared petitioner of charges of being disloyal and a security risk; and its findings had been 
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approved by the Deputy Under Sf !tary, whose approval of findings fav ble to an employee were final 
under the applicable Regulations, luo finding unfavorable to petitioner ever nad been made by the 
Department's Loyalty Security Board or the Deputy Under Secretary, and no recommendation unfavorable to 
petitioner ever had been made by the Deputy Under Secretary to the Secretary. Nevertheless, the Loyalty 
Review Board of the Civil Service Commission, on its own motion, conducted its own hearing, found that 
there was reasonable doubt as to petitioner's loyalty, and advised the Secretary that petitioner "should be 
forthwith removed from the rolls of the Department of State." Acting solely on the basis of the finding of that 
Board, and without making any independent determination of his own on the record in the case, the 
Secretary discharged petitioner on the same day. He based this action on Executive Orders No. 9835 and No. 
10241 and 5 103 of Public Law 188, 82d Congress, commonly known as the McCarran Rider, which 
authorized the Secretary, "in his absolute discretion," to "terminate the employment of any off icer. . . of the 
Foreign Service . . . whenever he shall deem such termination necessary or advisable in the interests of the 
United States." Held: Petitioner's discharge was invalid, because i t  violated Regulations of the Department of 
State which were binding on the Secretary; and the judgment is reversed. Pp. 365-389. 

1. The Regulations of the State Department governing this subject were applicable to discharges under the 
McCarran Rider, as well as to those effected under the Loyalty-Security Program. Pp. 373-381. 

(a) The terms o f  the Regulations, the fact that the Department itself proceeded in this very case under those 
Regulations down to the point of petitioner's discharge, representations made by the State Department to 
Congress relating to its practices under the McCarran Rider, and the announced wish of the President to the 
effect that authority under the McCarran Rider should be exercised subject to procedural safeguards designed 
to  protect "the personal liberties of employees," all combine to support this conclusion. Pp. 373-379. 

(b) The Secretary was not powerless to bind himself by these Regulations as to discharges under the 
McCarran Rider. Pp. 379-380. 

(c) A different result is not required by the fact that the Regulations refer explicitly to discharges based on 
loyalty and security grounds and make no reference to discharges deemed "necessary or advisable in the 
interests of the United States," which is the sole standard of the McCarran Rider. Pp. 380-381. 

2. The manner in which petitioner was discharged was inconsistent with, and violative of, Regulations of the 
State Department -- regardless of whether the 1949 Regulations or the 1951 Regulations be considered 
applicable. Pp. 382-388. 

(a) Under the 1949 Regulations, the Secretary had no right to dismiss petitioner for loyalty or security 
reasons unless and until the Deputy Under Secretary, acting upon findings of the Department's Loyalty 
Security Board, had recommended dismissal. Pp. 383-387. 

(b) Under 5 393.1 of the 1951 Regulations, a decision in such a case could be reached only "after 
consideration of the complete file, arguments, briefs, and testimony presented," and the record shows that 
the Secretary made no attempt to comply with this requirement in  this case. Pp. 387-388. 

3. Since the Secretary did not comply with the applicable Regulations of his Department, which were binding 
on him, petitioner's dismissal cannot stand. Accardi v. Shaughnessv, 342 U.S. 260. Pp. 388-389. 

COUNSEL: C. Edward Rhetts argued the cause for petitioner. With him on the brief were Warner W. Gardner 
and Alfred L. Scanlan. 

Donald B. MacGuineas argued the cause for respondents. With him on the brief were Solicitor General 
Rankin, Assistant Attorney General Doub and Paul A. Sweeney. 

JUDGES: Warren, Black, Frankfurter, Douglas, Burton, Harlan, Brennan, Whittaker; Clark took no part in the 
consideration or decision of this case. 

OPINIONBY: HARLAN 

OPINION: [*365] [***I4061 [**I1531 MR. IUSTICE HARLAN delivered the opinion of the Court. 
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cIet a uocumenr - oy 

On December 14, 1951, petitione, ~ h n  S. Service, was discharged by t t  hen Secretary of State, Dean 
Acheson, from his employment as a Foreign Service Officer in the Foreign service of the United States. This 
case brings before us the validity of that discharge. 

At the time of his discharge in 1951, Service had been a Foreign Service Officer for some sixteen years, 
during ten of which, 1935-1945, he had served in various capacities in China. I n  April 1945, shortly after his 
return to this country, Service became involved in the so-called Amerasia investigation through having 
furnished to one laffe, the editor of the Amerasia magazine, copies of certain of his Foreign Service reports. 
Two months later, Service, laf fe and others were arrested and charged with violating the Espionage Act, n l  
but the grand jury, in August 1945, refused to indict Service. He was thereupon restored to active duty in the 
Foreign Service, from which he had been on leave of absence since his arrest, and returned to duty in the Far 
East. 

n l  Act of June 15, 1917, c. 30, 40 Stat. 217, as amended. 

From then on Service's loyalty and standing as a security risk were under recurrent investigation and review 
by a number of governmental agencies under the provisions of Executive Order No. 9835, n2 establishing the 
President's Loyalty Program, and otherwise. He was accorded successive "clearances" by the [**I1541 
State Department [*366] in each of the years 1945, 1946 and 1947, n3 and a fourth clearance in 1949 by 
that Department's Loyalty Security Board, which, however, was directed by the Loyalty Review Board of the 
Civil Service Commission, when the case was examined by it on "post-audit," n4 to prefer charges against 
Service and conduct a hearing thereon. This was done, and on October 6, 1950, after extensive hearings, the 
Department Board concluded that "reasonable grounds do not [***I4071 exist for belief tha t .  . . Service 
is disloyal to the Government of the United States . . . ," and that ". . . he does not constitute a security risk 
to  the Department of State." These findings were approved by the Deputy Under Secretary of State, acting 
pursuant to authority delegated to him by the Secretary. n5 Again, however, the Loyalty Review Board, on 
post-audit, remanded the case to the Department Board for further consideration. n6 Such consideration was 
had, this time under the more stringent loyalty standard established by Executive Order No. 10241, n7 
amending the earlier Executive Order No. 9835, and again the Department Board, on July 31, 1951, decided 
favorably to Service. This determination was likewise approved by the Deputy Under Secretary. However, on 
a further post-audit, the Loyalty Review Board decided to  conduct a new hearing itself, which resulted this 
t ime in the Board's finding that there was a reasonable doubt as to Service's loyalty, and [*367] in its 
advising the Secretary of State, on December 13, 1951, that in the Board's opinion Service "should be 
forthwith removed from the rolls of the Department of State" and that "the Secretary should approve and 
adopt the proceedings" had before the Board. n8 On the same [*368] day the [**I1551 Department 
notified Service of his discharge, [***I4081 effective at the close of business on the following day. 

n2  12 Fed. Reg. 1935. 

n3 Hearings before the Subcommittee of the House Committee on Appropriations on the Department of State 
Appropriation Bill for 1950, 81st Cong., 1st Sess. 298. 

n4  See Peters v. Hobby, 349 U.S. 331, 339-348, for a discuss~on of the then-ex~st~ng "post-audit" procedure. 

n5 See pp. 382-386 and note 16, infra. RE 13 
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n6 This action was based on "supplementary information . . . received from the Federal Bureau of 
Investigation," the nature of which does not appear in  the record. 

n7 16 Fed. Reg. 3690. 

n8 The essence of the Loyalty Review Board's action, and its relation to the prior departmental proceedings 
with respect to Service, are summarized in the State Department's press release of December 13, 1951, as 
follows: 

"The Department of State announced today that the Loyalty Review Board of the Civil Service Commission 
has advised the Department that this Board has found a reasonable doubt as to the loyalty of John Stewart 
Service, Foreign Service Officer. 

"Today's decision of the Loyalty Review Board is based on the evidence which was considered by the 
Department's Board and found to be insufficient on which to base a finding of 'reasonable doubt' as to Mr. 
Service's loyalty or security. Copies of the Opinions of both Boards are attached. 

"The Department of State's Loyalty Security Board, on July 31, 1951, had reaffirmed its earlier findings that 
Service was neither disloyal nor a security risk, and the case had been referred to the Loyalty Review Board 
for post-audit on September 4, 1951. The Loyalty Review Board assumed jurisdiction of Mr. Service's case on 
October 9, 1951. 

"The Chairman of the Loyalty Review Board in today's letter to the Secretary (full text attached) noted: 

"'The Loyalty Review Board found no evidence of membership in the Communist Party or in any organization 
on the Attorney General's list on the part of John Stewart Service. The Loyalty Review Board did find that 
there is a reasonable doubt as to the loyalty of the employee, John Stewart Service, to the Government of 
the United States, based on the intentional and unauthorized disclosure of documents and information of a 
confidential and non-public character within the meaning of subparagraph d of paragraph 2 of Part V, 
"Standards," of Executive Order No. 9835, as amended.' 

"The Opinion of the Loyalty Review Board stressed the points made above by the Chairman -- that is, i t  
stated that the Board was not required to find and did not find Mr. Service guilty of disloyalty, but i t  did find 
that his intentional and unauthorized disclosure of confidential documents raised reasonable doubt as to his 
loyalty. The State Department Board while censoring [sic] Mr. Service for indiscretions, believed that the 
experience Mr. Service had been through as a result of his indiscretions in 1945 had served to make him far 
more than normally security conscious. It found also that no reasonable doubt existed as to his loyalty to the 
Government of the United States. On this point the State Department Board was reversed. 

"The Chairman of the Loyalty Review Board has requested the Secretary of State to advise the Board of the 
effective date of the separation of Mr. Service. This request stems from the provisions of Executive Orders 
9835 and 10241 -- which established the President's Loyalty Program -- and the Regulations promulgated 
thereon. These Regulations are binding on the Department of State. 

"The Department has advised the Chairman of the Loyalty Review Board that Mr. Service's employment has 
been terminated." 

The authority and basis upon which the Secretary acted in discharging petitioner are set forth in an affidavit 
later filed by Mr. Acheson in the present litigation, in which he states: 

P-s 13 
"2. On December 13, 1951, I received a letter from the Chairman of the Lovaltv Review Board of the Civil . . 
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Service Commission submitting t le that Board's opinion, dated Decen r 12, 1951, in the case of john S. 
Service, a Foreign Service officer of the Department of State and the plaintiff in this action. 

"3. On that same day I considered what action should be taken in the light of the opinion of the Loyalty 
Review Board, recognizing that whatever action taken would be of utmost importance to  the administration of 
the Government Employees Loyalty Program. I understood that the responsibility was vested in me to  make 
the necessary determination under both Executive Order No. 9835, as [*369] amended, and under Section 
103 of Public Law 188, 82d Congress, as to  what action to take. 

"4. Acting in the exercise of the authority vested in me as Secretary of State by Executive Order 9835, as 
amended by Executive Order 10241, and also by Section 103 of Public Law 188, 82d Congress (65 Stat. 575, 
581), I made a determination t o  terminate the services of Mr. Service as a Foreign Service Officer in the 
Foreign Service of the United States. 

"5. I made that determination solely as the result of  the finding of the Loyalty Review Board and as a result 
of m y  review of the opinion o f  that Board. I n  making this determination, I did not read the testimony taken in 
the proceedings in Mr. Service's case before the Loyalty Review Board of the Civil Service Commission. I did 
not make any independent determination of my own as to whether on the evidence submitted before those 
boards there was reasonable doubt as to  Mr. Service's loyalty. I made no independent judgment on the 
record in this case. There was nothing in the opinion of the Loyalty Review Board which would make i t  
incompatible with the exercise of m y  responsibilities as Secretary o f  State to  act on it. I deemed i t  
appropriate and advisable to  act on the basis of the finding and opinion of the Loyalty Review Board. I n  
determining to  terminate the employment of Mr. Service, I did not consider that I was legally bound or 
required by the opinion of the Loyalty Review Board to take such action. On the contrary, I considered that 
the opinion of the Loyalty Review Board was merely an advisory recommendation to  me and that I was 
legally free to  exercise my [**I1561 own judgment as to whether Mr. Service's employment should be 
terminated and I did so exercise that judgment." 

[*370] Section 103 of Public Law 188, 82d Congress, n9 upon which the Secretary thus relied, was the so- 
called McCarran Rider, first enacted as a rider to  the Appropriation Act for 1947, which provided: 

"Notwithstanding the provisions o f .  . . any other law, the Secretary of State may, in his absolute discretion, . 
. . terminate the employment o f  any officer or employee [***I4091 of the Department of State or of the 
Foreign Service of the United States whenever he shall deem such termination necessary or advisable in the 
interests of the United States . . . ." n10 

Similar provisions were re-enacted in each subsequent appropriation act until 1953. n l l  

n9 65 Stat. 581. 

n10 60 Stat. 458. 

n l l  See 6 1  Stat. 288, 62  Stat. 315, 63 Stat. 456, 64 Stat. 768, 65 Stat. 581, 66 Stat. 555. All of these 
provisions are referred to  in this opinion as "the McCarran Rider." 

- - . . . - - - - - - -  End Footnotes- - - - - - - - - - - - - 

After an attempt to secure further administrative review of his discharge proved unsuccessful, petitioner 
brought this action, in which he sought a declaratory judgment that his discharge was invalid; an order 
directing the respondents to  expunge from their records all written statements reflecting that his employment 
had been terminated because there was a reasonable doubt as to his loyalty; and an order directing the 
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Secretary to reinstate h im to his ployment and former grade in the Fc gn Service, with full restoration of 
property rights and payment of accumulated salary. 

While cross-motions for summary judgment were pending before the District Court, this Court rendered its 
decision in Peters v. Hobby. 349-U.S. 3311 holding that under Executive Order No. 9835, the Loyalty Review 
Board had no authority to  review, on post-audit, determinations favorable to employees made by  department 
o r  agency [*371] authorities, or to  adjudicate individual cases on its own motion. On the authority of that 
decision, the District Court declared the finding and opinion of the Loyalty Review Board respecting Service to 
be a nullity, and directed the Civil Service Commission to  expunge from its records the Board's finding that 
there was reasonable doubt as to his loyalty. But since petitioner's removal rested not only upon Executive 
Order No. 9835, as amended, but also upon the McCarran Rider, the District Court sustained petitioner's 
discharge as a valid exercise of the "absolute discretion" conferred upon the Secretary by the latter provision, 
and granted summary judgment in favor of respondents in all other respects. n l 2  The Court of Appeals 
affirmed, 5E.U. S. App, D. C. 268.235F.2d 215< [*372] and [**I1571 this Court granted certiorari, 352 
U.S. 905, because [***I4101 of the importance of the questions involved to federal administrators and 
employees alike. 

n l 2  The District Court's opinion is unreported. Actually, the Secretary could be considered to have power to 
discharge petitioner as he did only by virtue of the McCarran Rider. Petitioner was an officer in the Foreign 
Service of the United States, and as such was entitled to  the protection of the Foreign Service Act o f  1946, as 
amended. 22 U. S. C. g 801 et seq. That statute authorizes the Secretary of State to  separate officers from 
the Foreign Service "for unsatisfactory performance of duty," id., g 1007, or for "misconduct or malfeasance," 
id., g 1008. However, under both sections, an officer may not be separated without a hearing before the 
Board of the Foreign Service established by g 211 of the Act, 22 U. S. C. 5 826, and his unsatisfactory 
performance of duty or misconduct must be established at  that hearing. No such hearing was ever afforded 
petitioner. Executive Order No. 9835 did not vest any additional authority in the heads of administrative 
agencies to discharge employees. I t  merely established new standards and procedures for effecting 
discharges under whatever independent legal authority existed for those discharges. Cf. Cole v. Young, 351 
U S . 5 3 6 ,  543-544! The only statutory provision which could be deemed to  authorize the Secretary to  dismiss 
petitioner without observance of the provisions of the Foreign Service Act was therefore the McCarran Rider. 
The latter provision thus was an indispensable supplement to  the Department's authority if it was to  proceed 
against petitioner under the Loyalty-Security Regulations as it did. See p. 376, infra. 

[***HR3] [3] 
Petitioner here attacks the validity of the termination of his employment on two separate grounds: First, he 
contends that the Secretary's exercise of discretion was invalid since the findings and opinion of the Loyalty 
Review Board, upon which alone the Secretary acted, were void, because they were rendered without 
jurisdiction n13 and were based upon procedures assertedly contrary to due process of law. Even conceding 
that the Secretary's powers under the McCarran Rider were such that he was not required to  state the 
grounds for his decision, petitioner urges, his decision cannot stand because he did in fact rely upon grounds 
that are invalid. See S e c u m  and E m a e  Commissionv, Chenery-Cor~.. 318US. Perkins v. -E/&07 
U.S. 325. Second, petitioner contends that the Secretary's action is subject to attack under the principles 
established by this Court's decision in Accardiv. Shaughnessy, 347 U.S. 260, namely, that regulations validly 
prescribed by a government administrator are binding upon him as well as the citizen, and that this principle 
holds even when the administrative action under review is discretionary in nature. Regulations relating to 
"loyalty and security of employees" which had been promulgated by the Secretary, petitioner asserts, were 
intended to govern discharges effected under the McCarran Rider as well as those effected under Executive 
Order No. 9835, as amended, and because those regulations were violated by the Secretary in this case, so 
petitioner claims, his dismissal by the Secretary cannot stand. Since, for reasons discussed hereafter, we 
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have concluded that petitioner's ! 3nd contention must be sustained, M o not reach the first. 

n13 See Peters v. Hobby, supra, 349 U.S., a t  342-343. 

[*373] The questions to which we address ourselves therefore are as follows: (1) Were the departmental 
Regulations here involved applicable to  discharges effected under the McCarran Rider? and (2) Were those 
Regulations violated in this instance? We do not understand the respondents to dispute that the principle of 
ABrdi v. Shauohnessy-supra. is controlling, i f  we find that the Regulations were indeed applicable and were 
violated. We might also add that we are not here concerned in any wise with the merits of the Secretary's 
action in  terminating the petitioner's employment. 

[***HR4] [4]  
We think it is not open to  serious question that the departmental Regulations upon which petitioner relies 
were applicable to  McCarran Rider discharges as well as to those effected pursuant to the Loyalty-Security 
program. The terms of the Regulations, the fact that the Department itself proceeded in this very case under 
those Regulations down to  the point of petitioner's discharge, representations made by the State Department 
to  Congress relating to  its practices under the McCarran Rider, and the announced wish of the President to 
the effect that McCarran Rider authority should be exercised subject to  procedural [**1158] safeguards 
designed to  protect "the personal liberties of employees," all combine to lead to  that conclusion. We also 
[***I4111 think it clear that these Regulations were valid, so far as their validity is put in issue by the 

respondents in this case. 

A. The Regulations. 

When the Department's proceedings against the petitioner, which resulted in the "clearances" of October 6, 
1950, and July 31, 1951, were begun, the Regulations in effect were those of March 11, 1949, entitled 
"Regulations and Procedures relating to Loyalty and Security of 1'3741 Employees, U.S. Department of 
State." n14 Section 391 stated the "Authority and General Policy" of the Regulations in three subsections. 
Subsection 391.1 stated that i t  was "highly important to  the interests of the United States that no person be 
employed in  the Department who is disloyal or who constitutes a security risk." Subsection 391.2 stated that 
so far as the Regulations related to  the handling of loyalty cases, they were promulgated in accordance with 
Executive Order No. 9835, which had recognized the "necessity for removing disloyal employees from the 
Federal service and for refusing employment therein to  disloyal persons," and the "obligation to protect 
employees and applicants from unfounded accusations of disloyalty." Subsection 391.3 referred to the 
language of the McCarran Rider, noting that the Secretary of State had been granted by Congress the right, 
in  his absolute discretion, "to terminate the employment of any officer or employee of the Department of 
State or of the Foreign Service of the United States whenever he shall deem such termination necessary or 
advisable in the interests of the United States." "In the exercise of this right," the subsection concluded, "the 
Department will, so far as possible, n15 afford its employees the same protection as those provided under 
the Loyalty Program." And, as we shall see hereafter, the Regulations made no provision for action by the 
[*375] Secretary himself, under the McCarran Rider or otherwise, except following unfavorable action in 

the employee's case by the Department Loyalty Security Board, after full hearing before that Board on the 
charges against him, and approval of the Board's action by the Deputy Under Secretary. n16 

n14 U.S. Department of State, Manual of Regulations and Procedures (1949), 5 390 e t  seq. 

[***HR5] [5] G 124 
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n15 This qualification is without significance here in view of the fact that the petitioner's case before the 
Department was handled, down t o  the time of his discharge by the Secretary, under these Regulations. See 
p. 376, infra. Moreover, this phrase was deleted in the 1951 revision of the Regulations, as we note 
hereafter, p. 376, infra, and the respondents have insisted here that the 1951 revision is controlling, see p. 
382, infra. 

n16 We follow the parties in this case in using interchangeably the terms "Deputy Under Secretary" and 
"Assistant Secretary -- Administration." When the Department's 1949 Regulations were promulgated, the 
official charged with duties under them was the "Assistant Secretary -- Administration." At some time 
thereafter, however, that official's functions were apparently transferred to  a Deputy Under Secretary. Cf. Act 
of May 26, 1949, 55 3, 4, 63 Stat. 111. To avoid confusion, we have used exclusively the latter title in the 
text of this opinion, regardless of its technical correctness in the particular instance. 

I n  May and September 1951, prior to the t ime of petitioner's discharge, the Regulations were revised, and 
the amended 5 391 provided even more explicitly than the original that the procedures and standards 
established were intended to  govern exercise of the authority granted by the McCarran Rider. After stating in 
the first subsection n17 that the [***I4121 Regulations [**I1591 were adopted to implement the 
Department's policy that "no person be employed in the Department n18 who is disloyal or who constitutes a 
security risk," the section continues in the next two subsections n19 to  state in effect that the Regulations 
relating to  the handling of loyalty cases were promulgated in accordance with Executive Order No. 9835, and 
that those relating to  security cases were promulgated under [*376] the authority of the Act of August 26, 
1950 n2O and the McCarran Rider. n21 The phrase "so far as possible," in reference to McCarran Rider 
authority, was deleted. The Regulations thus drew upon ail the sources of authority available to the Secretary 
with reference to such cases, and purported to set forth definitively the procedures and standards to  be 
followed in their handling. 

n17 "391.1 Policy." For the Department's 1951 Regulations see U.S. Department of State, Manual of 
Regulations and Procedures (1951), Vol. I, 5 390 e t  seq. 

n18 "Department" is defined as including "the Foreign Service of the United States." 5 391.3. 

n19 "391.2 Loyalty Authority," and "391.3 Security Authority." 

n20 This statute is referred to  in the subsection as "Public Law 733, 81st Congress," being the Act of August 
26, 1950, 64 Stat. 476, 5 U, S. C. .99..22:1, 22-3, which gave to the State Department, among other 
departments and agencies of the Government, suspension and dismissal powers over their civilian employees 
when deemed necessary "in the interest of the national security of the United States." Cf. Cole v.-ng,3= 
U.S, 536, 

n21  Referred to in the subsection as "General Appropriations Act, 1951, Section 1213, Public Law 759, 81st 
Congress." 

f6 13 
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- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - -0. The Administrative Proceedings in this Case. 

The administrative proceedings held in petitioner's case were unquestionably conducted on the premise that 
the Regulations were applicable in this instance. The charges were based on the Regulations, and a copy of 
the Regulations was sent to  Service along with the letter of charges. The hearing was scheduled under g 395 
of the 1949 Regulations. I n  its opinion exonerating Service, the Department Board noted, following the 
Regulations, that "the issues here are (1) loyalty, and (2) security risk." The Board's favorable 
recommendations came twice before the Deputy Under Secretary for review under fj§ 395.6 and 396.7 of 
these Regulations, and were approved by him. Later, before the Civil Service Commission's Loyalty Review 
Board, an additional charge was added to  the Department's original charges by stipulation of the parties, and 
the stipulation expressly referred to  55 392.2 and 393.1a of the Regulations. Indeed, at  no time during any 
of the administrative proceedings [*377] in this case was there any suggestion that the Regulations were 
not applicable to  the entire proceedings and binding upon all parties to the case. 

C. The Department's Representations to Congress. 

I n  the spring of 1950, the Department of State submitted to an investigating subcommittee of the Senate 
Foreign Relations Committee a comprehensive report on the procedures and standards used by the 
Department in  dealing with employee loyalty and security problems. After describing the procedures utilized 
by the Department in the early post-war period, the report continued as follows: 

". . . The policy of the Department prior to  the passage of the McCarran rider was that if there was 
reasonable doubt as to  an employee's loyalty, his employment was required to  be terminated. The McCarran 
rider freed the hands of the Department in making this policy [***I4131 effective. Basically any 
reasonable doubt of an employee's loyalty if based on substantial evidence was to  be resolved in favor of the 
Government. After enactment of the McCarran rider the Department did not contemplate that the legislation 
required or that the people of this [**1160] country would countenance the use of 'Gestapo' methods or 
harassment or persecution of loyal employees who were American citizens on flimsy evidence or hearsay and 
innuendo. The Department proceeded to  develop appropriate procedures designed to implement fully and 
properly the authority granted the Department under the McCarran rider. 

"The McCarran rider . . . was the first of a series of provisions included in each subsequent appropriation act 
which authorized the Secretary of State in his absolute discretion to  'terminate the employment [*378] of 
any officer or employee of the Department of State or of the Foreign Service of the United States whenever 
he shall deem such termination necessary or advisable in the interests of the United States.' Accordingly, 
effective during the 1947 fiscal year, and each fiscal year thereafter, the Department considered the 
McCarran rider as an additional standard for dealing with security problems in the Department. . . . In [its] 
considered view the McCarran rider was subject to procedural limitations. The McCarran rider was not 
interpreted as permitting reckless discharge or the exercise of arbitrary whims. 

"The President's loyalty order of March 21, 1947, prescribed a comprehensive set of standards governing the 
executive branch as a whole. It was deemed applicable to  the Department of State, as well as to  other 
agencies. The unique powers conferred on the Department as a result o f  continuous reenactment o f  the 
McCarran rider led  the Department to promulgate regulations which would encompass its duties and powers 
both under the Executive order and under the McCarran rider." n22 

n22 S .  Rep. No. 2108, 81st Cong., 2d Sess. 15-16 (emphasis supplied). 
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D.  The President's Letter. 

That the policy of the Secretary to  subject his plenary powers under the McCarran Rider to procedural 
limitations was deliberately adopted, and rested on decisions taken at the highest level, is evidenced by a 
letter dated September 6, 1950, from President Truman to the Secretary of State, which was made a part of 
the record below. I n  that letter, the President advised the Secretary that he had just approved H. R. 7786, 
the General Appropriation Act, 1951, 64 Stat. 595, 768, 5 1213 of [*379] which re-enacted the McCarran 
Rider for the current fiscal year. The President continued: 

"I am sure you will agree that in exercising the discretion conferred upon you by Section 1213, every effort 
should be made to  protect the national security without unduly jeopardizing the personal liberties of the 
employees within your jurisdiction. Procedures designed to accomplish these two objectives are set forth in 
Public Law 733, 81st Congress, which authorizes the summary suspension o f  civilian officers and employees 
o f  various departments and agencies of the Government, including the Department of State. 

" In  order that officers and employees of the Department of State may be afforded the same protection as 
that afforded by Public Law 733, it is my desire that you follow the procedures set forth in that law in carrying 
out the provisions of section [***I4141 1213 of the General Appropriations Act." 

I n  view of the terms of the Regulations, the course of procedure followed by the Department, and the 
background materials we have noted, we think that [**I1611 there is no room for doubt that the 
departmental Regulations for the handling of loyalty and security cases were both intended and considered 
by the Department to  apply in this instance. We cannot accept either of the respondents' present arguments 
t o  the contrary. The first argument, as put by the District Court, whose language was adopted by the Court of 
Appeals, n23 is: 

". . . It was not the intent of Congress that the Secretary of State bind himself to  foilow the provisions of 
Executive Order 9835 in dismissing employees under Public Law 188. This power of summary dismissal would 
not have been granted the [*380] Secretary of State by the Congress if the Congress was satisfied that the 
interests of this country were adequately protected by Executive Order 9835." 

[***HR6] [6]  
[***nu71 [7] 

We gather from this that the lower courts thought that the Secretary was powerless to bind himself by these 
Regulations as to  McCarran Rider discharges based on loyalty or security grounds. We do not think this is so. 
Although Congress was advised in unmistakable terms that the Secretary had seen f i t  to limit by regulations 
the discretion conferred upon him, see pp. 377-378, supra, i t  continued to  re-enact the McCarran Rider 
without change for several succeeding years. n24 Cf. Labor fl0a~rd v .  Gullett Gin a?, 340 U.S.~~361, 366; 
Fkmino v. Mo-hawk Co., 331 U.S. 111, 116. Nor do we see any inconsistency between this statute and the 
effect of the Regulations upon the Secretary under Accardi v. Shaughnessy, 347 U.S. 260, already discussed, 
pp. 372-373, supra. Accardi, indeed, involved statutory authority as broad as that involved here. n25 

n23 98 U. S. App. D. C., a t  271, 235 F.Zd, at  218. 

n24 See note 11, supra. 

n25 I. e.,  5 19 (c) of the Immigration Act of 1917, as amended: " In the case of any alien (other than one to Review Exhibits 1-15
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whom subsection (d) is applicablt ~ h o  is deportable under any law of t l  Jnited States and who has proved 
good moral character for the preceding five years, the Attorney General may . . . suspend deportation of such 
alien if he is not ineligible for naturalization or if ineligible, such ineligibility is solely by reason of his race, if 
he finds (a) that such deportation would result in serious economic detriment to a citizen or legally resident 
alien who is the spouse, parent, or minor child of such deportable alien; or (b) that such alien has resided 
continuously in the United States for seven years or more and is residing in the United States upon the 
effective date of this Act." 62 Stat. 1206, 8 U L S I . C  ( 1 9 4 6 e d ~ z ~ ~ S u p ~ , ~ V )  $155 (c). 

- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - 
The respondents' second argument is that the Regulations refer explicitly to discharges based on loyalty and 
security grounds, but make no reference to  discharges [*381] deemed "necessary or advisable in the 
interests of the United States" -- the sole McCarran Rider standard -- and hence were not applicable to such 
discharges. But, as has already been demonstrated, both the Regulations and their historical context show 
that  the Regulations were applicable to  McCarran Rider discharges, a t  least to  the extent that they were 
based on loyalty or security grounds, and we do not see how it could seriously be considered, as the 
respondents now seem t o  urge, that Service was not discharged on such grounds. The Secretary's affidavit, 
n26 and also the Department's formal notice to  Service of his discharge, n27 [***I4151 both of which, 
among other things, refer to  Executive Order [**I1621 No. 9835 as well as to the McCarran Rider as 
authority for the Secretary's action, unmistakably show that the discharge was based on such grounds. 

n26 See pp. 368-369, supra. 

n27 This notice read: 

"My dear Mr. Service: 

"The Secretary of State was advised today by the Chairman of the Loyalty Review Board of the U.S. Civil 
Service Commission that the Loyalty Review Board has found that there is a reasonable doubt as to  your 
loyalty to  the Government of the United States. This finding was based on the intentional and unauthorized 
disclosure of documents and information of a confidential and non-public character within the meaning of 
subparagraph d of Paragraph 2 of Part V of Executive Order 9835, as amended. The Loyalty Review Board 
further advised that it found no evidence of membership on your part in the Communist Party or in any 
organizations on the Attorney General's list. 

"Pursuant to  the foregoing, the Secretary of State, under the authority of Executive Order 9835, as amended, 
and Section 103 of Public Law 188, 82nd Congress, has directed me to terminate your employment in the 
Foreign Service of the United States as of the close of business December 14, 1951. 

" In  view thereof, you are advised that your employment in the Foreign Service of the United States is hereby 
terminated effective [at the] close of business December 14, 1951." 

[*382] We now turn to the question whether the manner of petitioner's discharge was consistent with the 
Department's Regulations. 

Preliminarily, i t  must be noted that the parties are in  dispute as to which of the two sets of Regulations -- 
those of 1949 or those of 1951 -- is applicable to petitioner's case, assuming, as we have held, that one or 
the other must govern. The departmental proceedings against petitioner were begun and were conducted 
under the 1949 Regulations. However, prior to  petitioner's discharge in December 1951, he revis d 
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Regulations of May and Septemb 1951 had become effective, and i t  is ie r  those Reguiations, the 
respondents say, that Service's d~scharge must be judged. n28 On the otner hand, the petitioner contends 
that the 1949 Regulations remained applicable to his case, since he was not advised of the existence of the 
1951 Regulations until after his discharge had been accomplished and the present court proceedings had 
been commenced. n29 However, i t  is unnecessary for us to  make a choice between the two sets of 
Regulations, for we find the manner in which petitioner was discharged to have been inconsistent with both. 

n28 The respondents argue that the proper rule to be applied is that of Vandenbarkv.Owea-llknoisG- 
Co., 311 U.S. 538, holding that a change in the applicable law after a case has been decided by a nisiprius 
court, but before decision on appeal, requires the appellate court to  apply the changed law. And see Ziffrin, 
Inc, v. United States,318U,SAL 

n29 Petitioner argues that the decisions cited in note 28, supra, are not in point here because, inter alia, the 
changed regulations were invalid as to him under the Federal Register Act, 49 Stat. 502, 44 U. SLC, 5307, 
and the Administrative Procedure Act, 60 Stat. 238, 5 U. S. C. 6 1OQ because not published in the Federal 
Register. 

[*383] A. The 1949 Regulations. 

[***HR8] [8] 
I n  terms of the 1949 Regulations, the vice we find in petitioner's discharge is that the Secretary had no right 
to  dismiss the petitioner for loyalty or security reasons unless and until the Deputy Under Secretary, acting 
upon the findings of the Department's Loyalty Security Board, had recommended such dismissal. I n  other 
words, the Deputy Under Secretary in this instance having approved the findings of the Loyalty Security 
Board favorable to  petitioner, the Secretary, consistently [***I4161 with these Regulations, could not, 
without more, dismiss the petitioner. 

The basis for this conclusion will appear from a consideration of HN1-ithe procedural scheme established by 
the 1949 Regulations relating to  loyalty and security cases. I n  outline that scheme involved the following 
procedural steps: 

(1) The filing of charges, upon notice to  the employee involved, accompanied by adequate factual details as 
to  their basis, and a statement as to  the employee's [**I1631 work and pay status pending further action. 
n30 

(2) A hearing on such charges, i f  requested by the employee, before the Department's Loyalty Security 
Board, whose determination, together with the record of the hearings, were then to be forwarded to  the 
Deputy Under Secretary for review. n31 

(3) Upon such review the Deputy Under Secretary was empowered (i) to return the case to  the Board for 
further investigation or action; (ii) to  decide in favor of the employee, and to so notify him [*384] in 
writing; or (iii) to decide against the employee, and to notify him of his right to appeal to the Secretary within 
10 days thereafter, n32 

HN27(4) I n  the event of such an appeal, the Secretary was empowered (i) to  decide favorably to  the 
employee, and to so notify him in writing; or (ii) to decide against the employee, and to notify him of such 
decision, and further, in a loyalty case, of his right to  appeal to the Loyalty Review Board within 20 days 
thereafter. n33 (LC I3 
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(5) If, upon such an appeal, the ! slty Review Board decided adversely the employee and made an 
"advisory" recommendation to the Secretary that the employee should be removed from employment under 
the applicable loyalty standards, the Department was to take prompt administrative action to  that end. On 
the other hand if the Board decided favorably to  the employee the Secretary was empowered (i) to restore 
the employee to duty and "close the case"; (ii) to permit the employee to resign; or (iii) to  terminate his 
employment under the authority conferred by the McCarran Rider "or other appropriate authority." n34 

- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - - [***HR9] [9] 
From this survey, three things appear as to  the handling of loyalty and security cases under the 1949 
Regulations which are of significance in this case. First, nN~ fo l l ow ing  the decision of the Deputy Under 
Secretary upon a determination of the Department Loyalty Security Board, there was to  be an appeal to  the 
Secretary only if the Deputy's action had been adverse to  the employee. I n  other words, under these 
Regulations the action of the [*385] Deputy Under Secretary, i f  favorable to the employee, was to  be final, 
the Secretary resewing to  himself power to  act further only if his Deputy's action was unfavorable to the 
employee. n35 Second, there was likewise [***I4171 an appeal to  the Loyalty Review Board from the 
Secretary's decision only if his action was adverse to  the employee. Again, in other words, a decision of the 
Secretary favorable to the employee was to  be final, and immune [**I1641 from further action by the 
Loyalty Review Board on post-audit, a rule since confirmed by our decision in Peters v. Hobby, supra. Third, 
the Secretary resewed the right to deal with such a case under his McCarran Rider authority, outside the 
Regulations, only in instances where, upon an employee's appeal to the Loyalty Review Board from an 
unfavorable decision by the Secretary, the decision of that body was favorable to the employee. 

n35 That this was understood to  be the effect of the Regulations is indicated by Department of State Press 
Release No. 247, March 13, 1950, which is reprinted in S. Rep. No. 2108, 81st Cong., 2d Sess. 254. Deputy 
Under Secretary of State John E. Peurifoy is there quoted as stating, in reply to charges made on the floor of 
the Senate: 

". . . I am in full charge of loyalty matters and . . . am fully prepared to deal with these charges. 

"Gen. George C. Marshall, as Secretary of State, vested in me full responsibility and authority for carrying out 
the loyalty and security program of the Department of State, and I have continued to  exercise the same 
responsibility and authority under Secretary Dean Acheson. 

"My decisions on matters of loyalty and security within the Department are final, subject, however, under the 
law, in certain instances to appeal to the Secretary and the President's Loyalty Review Board. Since the 
loyalty and security program was launched in the Department, however, there has not been a single instance Review Exhibits 1-15
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in which a decision made by me  I been reversed or overruled in any n by Secretary 
Acheson." (Emphasis supplied.) 

- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - 

Granted, as the respondents argue, that these Regulations gave the petitioner (a) no right of appeal to the 
Secretary from the Deputy Under Secretary's favorable [*386] decision, and (b) no right of appeal at all 
f rom the action of the Loyalty Review Board, it does not follow, as the respondents then argue, that the 
Secretary was free to  dismiss the petitioner. For, as has already been observed, the Regulations left the 
Secretary functus officio with respect to such cases once the Deputy Under Secretary had made a 
determination favorable to  the employee. So here when the Deputy Under Secretary approved the Loyalty 
Security Board's action of July 31, 1951, clearing the petitioner, under these Regulations the case against 
Service was closed. n36 Hence Service's subsequent discharge by the Secretary must be deemed to  have 
been in contravention of these 1949 Regulations, n37 The situation under the 1949 Regulations was thus 
closely analogous to  that which obtained in A ~ r d i  v.Sh~'ughhnneessy,~~su~~ra. There, the Attorney General 
bound himself not to exercise his discretion until he had received an impartial recommendation from a 
subordinate board. Here, the [*387] Secretary bound himself not to  act at  ali in cases such as this, except 
upon appeal by employees from determinations unfavorable to  them. We see no relevant ground for 
distinction. 

n36 Section 396.7 of the Regulations provided: 

" I f  the Assistant Secretary -- Administration or the Secretary of State shall, during his consideration of any 
case, decide affirmatively that an officer or employee is not disloyal and does not constitute a security risk 
and that his case should be closed, such officer or employee shall be restored to  duty, if suspended, and the 
record shall show such decision." 

I n  holding as we do we by no means imply that under these Regulations the action of the Deputy Under 
Secretary had the effect of "closing" petitioner's case irrevocably and beyond hope of recall. No doubt proper 
steps could have been taken t o  reopen it in  the Department. But, consistent with his Regulations, we think 
that the Secretary could in  no event have discharged the petitioner, as he did here, without the required 
action first having been taken by the Department's Loyalty Security Board and the Deputy Under Secretary. 

n37 I n  view of this conclusion, it becomes unnecessary to  consider the other respects in which petitioner 
claims that his discharge contravened the 1949 Regulations. 

- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - -B. The 1951 Regulations. 

[***HR10] [ lo]  
A similar conclusion must be reached if the 1951 Regulations are deemed applicable to  petitioner's case. 
Section 393.1 of those Regulations provides: 

[***1418] HN4'5r"The standard for removal from employment in the Department of State under the 
authority referred to in section 391.3 shall be that on all the evidence reasonable grounds exist for belief that 
the removal of the officer or employee involved is necessary or advisable in the interest of national security. 
The decision shall be reached after consideration o f  the complete file, arguments, briefs, and testimony 
presented." (Emphasis added.) 
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The "authority referred to  in sect 391.3," as we have already noted, i lded the McCarran Rider. n38 In 
light of the former Secretary's affidavit n39 there is no room for dispute that no attempt [** I1651 was 
made to comply with this section of the Regulations, n40 as indeed the respondents' brief virtually concedes. 

n38 See pp. 375-376, supra. 

n39 See pp. 368-369, supra, 

[ * * *HRl l ]  [Ill 

n40 We do not, of course, imply that the Regulations precluded the Secretary from discharging any individual 
without personally reading the "complete file" and considering "all the evidence." No doubt the Secretary 
could delegate that duty. But nothing of the kind appears to  have been done here. 

- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - - [***HRlZ] [12] 
The respondents argue that this provision was not violated in petitioner's case because "the only decision to 
which Section 393.1 relates is that the removal of the [*388] officer or employee involved is 'necessary or 
advisable in the interest of national security, "' the standard laid down in the Act of August 26, 1950, n41 and 
that "nothing in this section purports to  prescribe the procedure to be followed in determining that removal is 
'necessary or advisable in  the interests of the United States,"' the standard contained in the McCarran Rider. 
But HNqsince 5 391.3, which is incorporated by reference into 5 393.1, specifically subjected the exercise of 
the Secretary's McCarran Rider authority, in such cases as this, to  the operation of the 1951 Regulations, it 
seems clear that the necessary effect of 5 393.1 was to subject the exercise of that authority to  the 
substantive standards prescribed by that section, namely, those established by the Act of August 26, 1950, 
n42 and also t o  the procedural requirements that such cases must be decided "on all the evidence" and "after 
consideration of the complete file, arguments, briefs, and testimony presented." The essential meaning of the 
section, in other words, was that the Secretary's decision was required to  be on the merits. While i t  is of 
course true that under the McCarran Rider the Secretary was not obligated to impose upon himself these 
more rigorous substantive and procedural standards, neither was he prohibited from doing so, as we have 
already held, and having done so he could not, so long as the Regulations remained unchanged, proceed 
without regard to them. 

n41 See note 20, supra, 

n42 Sections 393.2 and 393.3 further refined the standard by defining five classes of persons constituting 
security risks, and listing five factors which were to be taken into account, together with possible mitigating 
circumstances. 

I t  being clear that 5 393.1 was not complied with by the Secretary in this instance, it follows that under the 
Accardi doctr~ne petitioner's dismissal cannot stand, [*389] regardless of whether the 1951, rather than 
the 1949, Regulations are deemed applicable in his case. n43 RE 13 
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n43 Because of this conclusion it is unnecessary to deal with the other respects in which petitioner claims his 
discharge violated the 1951 Regulations. 

For the foregoing reasons the judgment of the Court of Appeals must be reversed, and the case remanded to  
the District Court for [***I4191 further proceedings consistent with this opinion. 

It is  so ordered. 

MR. IUSTICE CLARK took no part in the consideration or decision of this case. 
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CASE SUMMARY 

PROCEDURAL POSTURE: Petitioner employee challenged an order of the United States Court of 
Appeals for the District of Columbia Circuit, affirming an order of the district court granting summary 
judgment for respondent Secretary of the Interior. After the Secretary had terminated the employee on 
security grounds, he attempted to  do so based on the employee's at will status. 

OVERVIEW: Petitioner employee was appointed in 1952 by respondent Secretary of the Interior as a 
schedule A employee. Respondent's predecessor notified petitioner of his suspension, citing petitioner's 
association with the Communist Party, among other things. A notice of dismissal was sent to petitioner, 
citing the original charges. A Notification of Personnel Action followed. A hearing resulted in dismissal, 
and petitioner filed suit in a district court. Later, a second Notification, omitting any reason for 
dismissal, was filed with the district court and delivered to petitioner. The district court granted 
summary judgment to respondent, which the court of appeals affirmed. On appeal, the court found 
numerous instances of violations of petitioner's rights. The court rejected the argument that petitioner 
was only entitled to expungement of his records because respondent could have fired him at  any time 
for no reason, because respondent gratuitously decided to give the reason of national security, and he 
was obligated to conform to Order No. 2738. Because petitioner's proceedings fell substantially short of 
the regulations, the court held that the dismissal was illegal and of no effect. 

OUTCOME: The court found that respondent Secretary of the Interior had violated petitioner 
employee's rights after his termination for suspected affiliation with the Communist Party. The court 
held the termination to  be illegal and ineffective because respondent gratuitously gave the reason of 
national security, and then failed to conform to applicable departmental regulations under those 
circumstances. 
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U.S.C.S. 5 22-1 et seq., and vepartment of the Interior Order No. 2/38, all relate to discharges of 
government employees on security or loyalty grounds. The statute does not apply to government 
employees in positions not designated as "sensitive." MoreLiksms Headnote 

Governments > Federal Government > Employees &Officials *:. 
"2kThe Act of August 26, 1950, 64 Stat. 476, 5 U.S.C.S. 5 22-1 et seq., did not permit the discharge 

of nonsensitive employees pursuant to procedures authorized by that Act if those procedures were 
more summary than those to which the employee would have been entitled by virtue of any pre- 
existing statute or regulation. More Like This Headnote 

f": Goverr~ments > Fed~e-vernment > Emj- & Off&* 15s 

HN3f First, 5 15 (a) of Department of the Interior Order No. 2738 requires that the statement of 
charges Served upon an employee at the time of his suspension on security grounds shall be as 
specific and detailed as security considerations, including the need for protection of confidential 
sources of information, permit and shall be subject to amendment within 30 days of 
issuance. More Like This Headnote 

Goverrlments > Federal Government > Employees & Offlc~als 

HN4ASections 21 (a) and (e) of Department of the Interior Order No. 2738 require that hearings before 
security hearing boards shall be "orderly" and that reasonable restrictions shall be ~mposed as to 
relevancy, competency, and materiality of matters considered. More L~ke T ~ I S  Headnote 

FX Governments > Federal Government > Employees & Officials %!. 

HNSASection 5 21 (c)(4) gives the employee the right to cross-examine any witness offered in support 
of the charges. It is apparent from an over-all reading of the regulations that it was not 
contemplated that this provision should require the Department to call witnesses to testify in 
support of any or all of the charges, because it was expected that charges might rest on 
information gathered from or by "confidential informants." More Like This Headnote 

F!;. Governments > Federal Government > Employees &Officials ae 

HNSfSection 21 (e) of the Order, which provides in part that if the employee is or may be handicapped 
by the nondisclosure to him of confidential information or by lack of opportunity to cross-examine 
confidential informants, the hearing board shall take that fact into consideration, thus implying 
that the employee is to have the right to cross-examine nonconfidential informants who provide 
material taken into consideration by the board. More_kkeIhisi_leadnote 

+ Show Lawyers' Edition Display 

SYLLABUS: Petitioner was an employee of the Department of the Interior in a position not designated as 
"sensitive." He was not a veteran, had no protected Civil Service status, and could have been discharged 
summarily without cause. Purporting to proceed under the Act of August 26, 1950, Executive Order No. 
10450 and departmental regulations prescribing the procedure to be followed in "security risk" cases, the 
Secretary suspended him and served him with written charges that his "sympathetic association" with 
Communists or Communist sympathizers, and other similar alleged activities, tended to show that his 
continued employment might be "contrary to the best interests of national security." At a subsequent hearing 
before a security hearing board, no evidence was adduced in support of these charges and no witness 
testified against petitioner; but he and four witnesses who testified for him were subjected to an extensive 
cross-examination which went far beyond the activities specified in the charges. Subsequently, he was sent a 
notice of dismissal, effective September 10, 1954, "in the interest of national security" and for the reasons 
set forth in the charges. I n  1956, he sued for a declaratory judgment that his discharge was illegal and an 
injunction directing his reinstatement. While the case was pending, a copy of a "notification of personnel 
action," dated September 21, 1954, and reciting that it was "a revision of and replaces the original bearing 
the same date," was filed in the court and a copy was delivered to petitioner. This notification was identical 
with one issued September 21, 1954, except that i t  omitted any reference to the reason for petitioner's 
discharge and to the authority under which it was carried out. Held: Petitioner's dismissal was illegal and he 
is entitled to reinstatement. Pp. 536-546. RE 13 
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(a) Having chosen to proceed agail~st petitioner on security grounds, the secretary was bound by the 
regulations which he had promulgated for dealing with such cases, even though petitioner could have been 
discharged summarily and without cause independently of those regulations. Pp. 539-540. 

(b) The record shows that the proceedings leading to petitioner's dismissal from Government service on 
grounds of national security violated petitioner's procedural rights under the applicable departmental 
regulations. Therefore, his dismissal was illegal and of no effect. Pp. 540-545. 

(c) Delivery to petitioner in 1956 of the revised "notification of personnel action" dated September 21, 1954, 
which was plainly intended only as a grant of relief to petitioner by expunging the grounds of the 1954 
discharge, cannot be treated as an exercise of the Secretary's summary dismissal power as of the date of its 
delivery to petitioner. Pp. 545-546. 

(d) Petitioner is entitled to  reinstatement, subject to any lawful exercise of the Secretary's authority hereafter 
to dismiss him from employment. P. 546. 

COUNSEL: Clifford J. Hynning argued the cause for petitioner. With him on the brief was Harry E. Sprogell. 

John G. Laughlin, l r .  argued the cause for respondents. With him on the brief were Solicitor General Rankin, 
Assistant Attorney General Doub and Samuel D. Slade. 

JUDGES: Warren, Black, Frankfurter, Douglas, Clark, Harlan, Brennan, Whittaker, Stewart 

OPINIONBY: HARLAN 

OPINION: [*536] [***I0151 [**971] MR. JUSTICE HARLAN delivered the opinion of the Court. 

This case concerns the legality of petitioner's discharge as an employee of the Department of the Interior. 
Vitarelli, an educator holding a doctor's degree from Columbia University, was appointed in 1952 by the 
Department of the Interior as an Education and Training Specialist in the Education Department of the Trust 
Territory of the Pacific Islands, at  Koror in the Palau District, a mandated area for which this country has 
responsibility. 

By a letter dated March 30, 1954, respondent Secretary's predecessor in office notified petitioner of his 
suspension from duty without pay, effective April 2, 1954, assigning as ground therefor various charges. 
Essentially, the charges were that petitioner from 1941 to 1945 [*537] had been in "sympathetic 
association" with three named persons alleged to have been members of or in sympathetic association with 
the Communist Party, and had concealed from the Government the true extent of these associations at the 
time of a previous inquiry into them; that he had registered as a supporter of the American Labor Party in 
New York City in 1945, had subscribed to the USSR Information Bulletin, and had purchased copies of the 
Daily Worker and New Masses; and that because such associations and activities tended to show that 
petitioner was "not reliable or trustworthy" his continued employment might be "contrary to the best 
interests of national security." 

Petitioner filed a written answer to the statement of charges, and appeared before a security hearing board 
on June 22 and July 1, 1954. At this hearing no evidence was adduced by the Department in support of the 
charges, nor did any witness testify against petitioner. Petitioner testified at length, and presented four 
witnesses, and he and the witnesses were extensively cross-examined by the security officer and the 
members of the hearing board. On September 2, 1954, a notice of dismissal effective September 10, 1954, 
was sent petitioner over the signature of the Secretary, reciting that the dismissal was "in the interest of 
national security for the reasons specifically set forth in the letter of charges dated March 30, 1954." This was 
followed on September 21, 1954, with the filing of a "Notification of Personnel Action" setting forth the 
Secretary's action. The record does not show that a copy of this document was ever sent to petitioner. 

After having failed to obtain reinstatement [***I0161 by a demand upon the Secretary, petitioner filed 
suit in the United States District Court for the District of Columbia seeking a declaration that his dismissal had 
been illegal and ineffective and an injunction requiring his reinstatement. On October 10, 1956, while the 
case was pending in the [*538] District Court, a copy of a new "Notification of Personnel Action," dated 
September 21, 1954, and reciting that it was "a revision of and replaces the original bearing the same date," Review Exhibits 1-15
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was filed in the District Court, and another copy of this [**972] docume~lt was delivered to petitioner 
shortly thereafter. This notification was identical with the one already mentioned, except that i t  omitted any 
reference to the reason for petitioner's discharge and to the authority under which i t  was carried out. n l  
Thereafter the District Court granted summary judgment for the respondent. That judgment was affirmed by 
the Court of Appeals, one judge dissenting. IO2U.3. Ap_& D.C. 316, 253 F . 2 d  338. We granted certiorari to 
consider the validity of petitioner's discharge. 358 U.S. 871. 

n l  An affidavit of the custodian of records of the Civil Service Commission, filed in the District Court together 
with this revised notification, states "That all records of the said Commission have been expunged of all 
adverse findings made with respect to Mr. William Vincent Vitarelli under Executive Order 10450." 

The Secretary's letter of March 30, 1954, and notice of dismissal of September 2, 1954, both relied upon HN" 

TExec. Order No. 10450, 18 Fed. Reg. 2489 (1953), the Act of August 26, 1950, 64 Stat. 476, 5 U. S. C. 5 
22-1 e t  seq., and Department of the Interior Order No. 2738, all relating to discharges of government 
employees on security or loyalty grounds, as the authority for petitioner's dismissal. I n  Cole_v. Young, 351 
U.S. 536, this Court held that the statute referred to did not apply to government employees in positions not 
designated as "sensitive." Respondent takes the position that since petitioner's position in government 
service has at no time been designated as sensitive the effect of Cole, which was decided after the 1954 
dismissal of petitioner, was to  render also inapplicable to petitioner Department of the Interior Order No. 
2738, under which the proceedings relating to petitioner's dismissal were had. It is urged [*539] that in 
this state of affairs petitioner, who concededly was at no time within the protection of the Civil Service Act, 
Veterans' Preference Act, or any other statute relating to employment rights of government employees, and 
who, as a "Schedule A" employee, could have been summarily discharged by the Secretary at any time 
without the giving of a reason, under no circumstances could be entitled to more than that which he has 
already received -- namely, an "expunging" from the record of his 1954 discharge of any reference to the 
authority or reasons therefor. 

[***HRl] [I] 
[***HR2] [2] 

Respondent misconceives the effect of our decision in Cole. It is true that the Act of August 26, 1950, and the 
Executive Order did not alter the power of the Secretary to discharge summarily an employee in petitioner's 
status, without the giving of any reason. Nor did the Department's own regulations preclude such a course. 
Since, however, the Secretary gratuitously decided to give a reason, and that reason was national security, 
he was obligated to conform to the procedural standards he had formulated [***I0171 in Order No. 2738 
for the dismissal of employees on security grounds. Service v. Dulles, 354 U.S. 363. That Order on its face 
applies to al l  security discharges in the Department of the Interior, including such discharges of Schedule A 
employees. Cole v. Young established that HN2'irthe Act of August 26, 1950, did not permit the discharge of 
nonsensitive employees pursuant to procedures authorized by that Act if those procedures were more 
summary than those to which the employee would have been entitled by virtue of any pre-existing statute or 
regulation. That decision cannot, however, justify noncompliance by the Secretary with regulations 
promulgated by him in the departmental Order, which as to petitioner afford greater procedural protections in 
the case of dismissal stated to be for security reasons than in the case of dismissal without any statement 
[**973] of reasons. Having chosen to proceed against petitioner on security [*540] grounds, the 

Secretary here, as in Service, was bound by the regulations which he himself had promulgated for dealing 
with such cases, even though without such regulations he could have discharged petitioner summarily. 

[***HR3] [3] 
Petitioner makes various contentions as to the constitutional invalidity of the procedures provided by Order 
No. 2738. He further urges that even assuming the validity of the governing procedures, his dismissal cannot 
stand because the notice of suspension and hearing given him did not comply with the Order. We find it 
unnecessary to reach the constitutional issues, for we think that petitioner's second posi is well taken and 
must be sustained. kp ' n 
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[***HR4] [4] 
Preliminarily, it should be said that departures from departmental regulations in matters of this kind involve 
more than mere consideration of procedural irregularities. For in proceedings of this nature, in which the 
ordinary rules of evidence do not apply, in  which matters involving the disclosure of confidential information 
are withheld, and where i t  must be recognized that counsel is under practical constraints in the making of 
objections and in the tactical handling of his case which would not obtain in a cause being tried in a court of 
law before trained judges, scrupulous observance of departmental procedural safeguards is clearly of 
particular importance. n2 I n  this instance an examination of the record, and of the transcript of the hearing 
before the departmental security board, discloses that petitioner's procedural rights under the applicable 
regulations were violated in at least three material respects in the proceedings which terminated in the final 
notice of his dismissal. 

n2 As already noted, we do not reach the question of the constitutional permissibility of an administrative 
adjudication based on "confidential information" not disclosed to the employee. 

[***HR5] [5] 
HN%~irst, 5 15 (a) of Order No. 2738 requires that the statement of charges served upon an employee at 
the time [*541] of his suspension on security grounds "shall be as specific and detailed as security 
considerations, including the need for protection of confidential sources of information, permit . . . and shall 
be subject to amendment within 30 days of issuance." Although the statement of charges furnished petitioner 
appears on its face to be reasonably specific, n3 the transcript [***1018] of hearing establishes that the 
statement, which was never amended, cannot conceivably be said in fact to be as specific and detailed as 
"security considerations . . . permit." For petitioner was questioned by the security officer and by the hearing 
board in great detail concerning his association with and knowledge of various persons and organizations 
nowhere mentioned in the statement of charges, n4 and at length concerning his activities in Bucks County, 
[**974] Pennsylvania, and elsewhere after 1945, activities as to which the charges are also completely 

silent. These questions were presumably asked because they were deemed relevant to the inquiry before the 
board, and the very fact that they were asked and thus spread on the record is conclusive [*542] 
indication that "security considerations" could not have justified the omission of any statement concerning 
them in the charges furnished petitioner. 

n3 The substance of the charges has been stated on pp. 536-537, supra. 

n4 The statement of charges referred to petitioner's alleged associations with only three named persons, 
"F , W , and W ." During the course of the hearing the security officer, however, asked "How well 
did you know L B ? . . . Did you ever meet H B C ? . . . Did you ever remember meeting a 
J L ?" Further, petitioner was questioned as to his knowledge of and relationships with a wide variety 
of organizations not mentioned in the statement of charges. Thus he was asked: "Do you know what Black 
Mountain Transcendentalism is? . . . Do you recall an organization by the name of National Council for Soviet- 
American Friendship? . . . How about the Southern Conference for Human Welfare? . . . What is the 
organization called the Joint Antifascist Refugee Committee? . . . Have you ever had any contact with the 
Negro Youth Congress? . . . How about Abraham Lincoln Brigade? . . . Have you ever heard of a magazine 
called 'Cooperative Union'? . . . I was wondering whether you had ever heard of Consumers Union?" 

- - - - - - - - - - - -  End Footnotes- - - - - - - 
[***HR6] [6] p m e a .  of #? 
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that "reasonable restrictions shall LC! imposed as to  relevancy, competency, and materiality of matters 
considered." The material set forth in the margin, taken from the transcript, and illustrative rather than 
exhaustive, shows that these indispensable indicia of a meaningful hearing were not observed. n5 It is 
[***lo191 not an overcharacterization to  say [*543] that as the hearing [**975] proceeded i t  

developed into a wide-ranging inquisition into this man's educational, social, and political beliefs, 
encompassing even a question as to  whether he was "a religious man." 

n5 "Mr. ARMSTRONG [the departmental security officer, inquiring about petitioner's activities as a teacher in 
a Georgia college]: Were these activities designed to be put into effect by both the white and the colored 
races? . . . What were your feelings at  that t ime concerning race equality? . . . How about civil rights? Did 
that enter into a discussion in your seminar groups?" 

"Mr. ARMSTRONG: Do I interpret your statement correctly that maybe Negroes and Jews are denied some of 
their constitutional rights at  present? 

"Mr. VITARELLI: Yes. 

"Mr. ARMSTRONG: I n  what way? 

"Mr. VITARELLI: I saw i t  in the South where certain jobs were open to  white people and not open to  Negroes 
because they were Negroes. . . . I n  our own university, there was a quota at  Columbia College for the 
medical students. Because they were Jewish, they would permit only so many. I thought that was wrong. 

"Chairman TOWSON: Doctor, isn't i t  also true that Columbia College had quotas by states and other 
classifications as well? 

"Mr. VITARELLI: I don't remember that. It may be true. 

"Mr. ARMSTRONG: I n  other words, wasn't there a quota on Gentiles as well as Jews? 

"Mr. VITARELLI: . . . I had remembered that some Jews seemed to  feel, and I felt, too, at  the time, that they 
were being persecuted somewhat. 

"Chairman TOWSON: Did you ever take the trouble to  investigate whether or not they were or did you just 
accept their word? 

"Mr. VITARELLI: No, I didn't investigate it. 

"Chairman TOWSON: You accepted their word for it. 

"Mr. VITARELLI: I accepted the general opinion of the group of professors with whom I associated and was 
taught. . . . 
"Chairman TOWSON: I am simply asking you to  verify the vague impression I have that Columbia College 
puts a severe quota on residents of New York City, whatever their race, creed or color may be. 

"Mr. VITARELLI: I think that is true. . . . 
"Chairman TOWSON: Otherwise there would be no students at  Columbia College except residents of New 
York City. 

"Mr. VITARELLI: There may be a few others, but mostly New York City. 

"Chairman TOWSON: Isn't it true that the quota system is designed by the college in order to make it 
available to  persons other than live in New York City? E 13 Review Exhibits 1-15
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"Mr. VITARELLI: I believe that is the reason. 

"Chairman TOWSON: And any exclusion of a resident of New York City would be for that reason, rather than 
the race, creed or color? 

"Mr. VITARELLI: I think that is the way the policy is stated. 

"Chairman TOWSON: I s  it not a fact? 

"Mr. VITARELLI: I don't think so. . . . 
"Chairman TOWSON: Excuse me, Mr. Armstrong. 

"Mr. ARMSTRONG: I went to Columbia Law School for two years and certainly there was not any quota 
system there a t  that time, and that is a long time ago. All right, we are getting afield." 

Petitioner was also asked the following questions by the security officer during the course of the hearing: 

"Mr. ARMSTRONG: I think you indicated in an answer or a reply to an interrogatory that you a t  times voted 
for and sponsored the principles of Franklin Delano Roosevelt, Norman A. Thomas, and Henry Wallace? . . . 
How many times did you vote f o r .  . . [Thomas] if you care to say? . . . How about Henry Wallace? . . . How 
about Norman Thomas? Did his platform coincide more nearly with your ideas of democracy? . . . At one 
time, or two, you were a strong advocate of the United Nations. Are you still? . . . The file indicates, too, that 
you were quite hepped up over the one world idea at one time; is that right?" 

Witnesses presented by petitioner were asked by the security officer and board members such questions as: 

"The Doctor indicated that he was acquainted with and talked to Norman Thomas on occasions. Did you know 
about that? . . . How about Dr. Vitarelli? I s  he scholarly? . . . A good administrator? . . . Was he careless with 
his language around the students or careful? . . . Did you consider Dr. Vitarelli as a religious man? . . . Was 
he an extremist on equality of races? . . . I n  connection with the activities that Dr. Vitarelli worked on that 
you know about, either in the form of projects or in connection with the educational activities that you have 
mentioned, did they extend to the Negro population of the country? I n  other words, were they contacts with 
Negro groups, with Negro instructors, with Negro students, and so on?" 

It is not apparent how any of the above matters could be material to  a consideration of the question whether 
petitioner's retention in government service would be consistent with national security. 

[***HR7] [7] 
HN%Third, g 21 (c)(4) gives the employee the right "to cross-examine any witness offered in support of the 
charges." It is apparent from an over-all reading of the regulations that it was not contemplated that this 
provision should require the Department to call witnesses to testify in support of any or all of the charges, 
because it was expected that charges might rest on information gathered from or by "confidential 
informants." We think, however, that g 21 (c)(4) did contemplate the calling by the Department of any 
informant not properly classifiable as "confidential," i f  information furnished by that informant was to be used 
by the board in assessing an employee's status. n6 The transcript shows that this [*545] provision was 
violated on at [***1020] least one occasion at petitioner's hearing, for the security officer identified by 
name a person who had given information apparently considered detrimental to petitioner, thus negating any 
possible inference that that person was considered a "confidential informant" whose identity i t  was necessary 
to keep secret, and questioned petitioner at some length concerning the information supplied from this 
source without calling the informant and affording petitioner the right to cross-examine. n7 

Page 33 of Y L )  
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n6 This reading of the provision is supported by HN6T§ 21 (e) of the Order, which provides in part that "if the 
employee is or may be handicapped by the nondisclosure to him of confidential information or by lack of 
opportunity to cross-examine confidential informants, the hearing board shall take that fact into 
consideration," thus implying that the employee is to have the right to cross-examine nonconfidential 
informants who provide material taken into consideration by the board. 

n7 The information was to the effect that petitioner had criticized as "bourgeois" the purchase of a house by a 
woman associate in Georgia. Petitioner flatly denied that he had made the remark attributed to him, and said 
that he could never have made such a statement except in a spirit of levity. 

- - - - - - - - - - - -  End Footnotes- - - - - - - - - - - - - - [***HR8] [8] 
Because the proceedings attendant upon petitioner's dismissal from government service on grounds of 
national security fell substantially short of the requirements of the applicable departmental regulations, we 
hold that such dismissal was illegal and of no effect. 

[***HR9] [9] 
Respondent urges that even i f  the dismissal of September 10, 1954, was invalid, petitioner is not entitled to 
reinstatement by reason of the fact that [**976] he was at all events validly dismissed in October 1956, 
when a copy of the second "Notification of Personnel Action," omitting all reference to any statute, order, or 
regulation relating to security discharges, was delivered to him. Granting that the Secretary could at any time 
after September 10, 1954, have validly dismissed petitioner without any statement of reasons, and 
independently of the proceedings taken against him under Order No. 2738, we cannot view the delivery of 
the new notification to petitioner as an exercise of that summary dismissal power. Rather, the fact that it was 
dated "9-21-54," contained a termination of employment date of "9-10-54," was designated as "a revision" of 
the 1954 notification, and was evidently filed in [*546] the District Court before its delivery to petitioner 
indicates that its sole purpose was an attempt to moot petitioner's suit in the District Court by an 
"expunging" of the grounds for the dismissal which brought Order No. 2738 into play. n8 I n  these 
circumstances, we would not be justified in now treating the 1956 action, plainly intended by the Secretary 
as a grant of relief to petitioner in connection with the form of the 1954 discharge, as an exercise of the 
Secretary's summary removal power as of the date of its delivery to petitioner, n9 

n8 The Secretary successfully took the position in the courts below that the only possible defect in the 1954 
discharge was the articulation of the "national security" grounds therefor, and that since that defect did not 
void the dismissal as such, an "expunging" of these grounds gave petitioner the maximum relief to which he 
could possibly be entitled. 

n9 Respondent's brief in this Court refers to the 1956 notice as part of "corrective administrative action which 
has been taken," and as "relief voluntarily accorded [petitioner]." The premise upon which the dissenting 
opinion essentially rests -- that the 1956 action was an attempt "to discharge Vitarelli retroactively" -- thus is 
contrary to the Secretary's own position as to the reason for that action. 

[***HRlO] [ l o ]  
It follows from what we have said that petitioner is entitled to [ *** I0211 the reinstatement which he 
seeks, subject, of course to any lawful exercise of the Secretary's authority hereafter to dismiss him from 
employment in the Department of the Interior. 

13 
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CONCURBY: FRANKFURTER (In Part) 

DISSENTBY: FRANKFURTER (In Part) 

DISSENT: MR. JUSTICE FRANKFURTER, whom MR. JUSTICE CLARK, MR. JUSTICE WHITTAKER and MR. 
JUSTICE STEWART join, concurring in part and dissenting in part. 

[ * * *HRl l ]  [Ill 
An executive agency must be rigorously held to the standards by which i t  professes its action to be judged. 
See Securities &&hanzeLCom@mv. menery C=~3~18~-U.S. 80,87-88, Accordingly, if dismissal from 
[*547] employment is based on a defined procedure, even though generous beyond the requirements that 

bind such agency, that procedure must be scrupulously observed. See Service v. Dulles, 354 U.S. 363. This 
judicially evolved rule of administrative law is now firmly established and, if I may add, rightly so. He that 
takes the procedural sword shall perish with that sword. Therefore, I unrese~edly  join in the Court's main 
conclusion, that the attempted dismissal of Vitarelli in September 1954 was abortive and of no validity 
because the procedure under Department of the Interior Order No. 2738 was invoked but not observed. 

But when an executive agency draws on the freedom that the law vests in it, the judiciary cannot deny or 
curtail such freedom. The Secretary of the Interior concededly had untrammelled right to dismiss Vitarelli out 
of hand, since he had no protected employment rights. He could do so as freely as a private employer who is 
not bound by procedural restrictions of a collective bargaining contract. The Secretary was under no 
[**977] law-imposed or self-imposed restriction in discharging an employee in Vitarelli's position without 

statement of reasons and without a hearing. And so the question is, did the Secretary take action, after the 
abortive discharge in 1954, dismissing Vitarelli? 

I n  October 1956 there was served upon Vitarelli a copy of a new notice of dismissal which had been inserted 
in the Department's personnel records in place of the first notice. Another copy was filed with the District 
Court in this proceeding. This second notice contained no mention of grounds of discharge. If, instead of 
sending this second notice to Vitarelli, the Secretary had telephoned Vitarelli to convey the contents of the 
second notice, he would have said: " I  note that you are contesting the validity of the dismissal. 1 want to 
make this very clear to you. I f  I did not succeed in dismissing you before, [*548] 1 now dismiss you, and I 
dismiss you retroactively, effective September 1954." 

The Court disallows this significance to the second notice of discharge because i t  finds controlling meaning in 
the suggestion of the Government that the expunging from the record of any adverse comment, and the 
second notice of discharge, signified a reassertion of the effectiveness of the first attempt at dismissal. And 
so, the Court concludes, no intention of severance from service in 1956 could legally be found since the 
Secretary expressed no doubt that the first dismissal had been effective. But this [*** I0221 document of 
1956 was not a mere piece of paper in a dialectic. The paper was a record of a process, a manifestation of 
purpose and action. The intendment of the second notice, to be sure, was to discharge Vitarelli retroactively, 
resting this attempted dismissal on valid authority -- the summary power to dismiss without reason. Though 
the second notice could not pre-date the summary discharge because the Secretary rested his 1954 
discharge on an unsustainable ground, and Vitarelli could not be deprived of rights accrued during two years 
of unlawful discharge, the prior wrongful action did not deprive the Secretary of the power in him to fire 
Vitarelli prospectively. And if the intent of the Secretary be manifested in fact by what he did, however that 
intent be expressed -- here, the intent to be rid of Vitarelli -- the Court should not frustrate the Secretary's 
rightful exercise of this power as of October 1956. The fact that he wished to accomplish more does not mean 
he accomplished nothing. 

To construe the second notice to mean administratively nothing is to attribute to the Secretary the purpose of 
a mere diarist, the corrector of entries in the Department's archives. This wholly disregards the actualities in 
the conduct of a Department concerned with terminating the services of an undesired employee as 
completely and by [*549] whatever means that may legally be accomplished. I f  an employer summons 
before him an employee over whom he has unfettered power of dismissal and says to him: "You are no 
longer employed here because I fired you last week," can one reasonably escape the conclusion that though 
the employer was in error and had not effectively carried out his purpose to fire the employee last week, the 
employer's statement clearly manifests a present belief that the employee is dismissed and an intention that 
he be foreverafter dismissed? Certainly the employee would have no doubt his employment was now at an Review Exhibits 1-15
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end. Of course if some special fornlcll document were required to bring abuut a severance of a relationsh~p, 
cf. Felter v. Southern Pacific Co., 359 U.S. 326, because of non-compliance with the formality the severance 
would not come into being. But no such formality was requisite to Vitarelli's d~smissal. 

This is the common sense of it: I n  1956 the Secretary said to Vitarelli: "This document tells you without any 
ifs, ands, or buts, you have been fired right along and of course that means you are not presently employed 
by this Department. [**978] " Since he had not been fired successfully in 1954, the Court concludes he 
must still be employed. I cannot join in an unreal interpretation which attributes to governmental action the 
empty meaning of confetti throwing. 
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UNITED STATES EX REL. ACCARDI v. SHAUGHNESSY, DISTRICT DIRECTOR OF THE 
IMMIGRATION AND NATURALIZATION SERVICE 

No. 366 

SUPREME COURT OF THE UNITED STATES 

347 U.S. 260; 74 S. Ct. 499; 98 L. Ed. 681; 1954 U.S. LEXIS 2334 

February 2, 1954, Argued 
March 15, 1954, Decided 

PRIOR HISTORY: 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT. 

Petitioner's application for a writ of  habeas corpus was denied by the District Court. The 
Court of Appeals affirmed. 206 F.2d897.This Court granted certiorari. 346Y.S. 884, 
Reversed, p. 268. 

DISPOSITION: 206 F.2d 897, reversed. 

CASE SUMMARY 

PROCEDURAL POSTURE: Certiorari was granted to  the United States Court of Appeals 
for the Second Circuit, which denied petitioner's application for a writ of  habeas corpus 
that petitioner sought in order to attack the validity of the denial of his application for 
suspension of deportation under section 19(c) of the Immigration Act, 8 C . S .  C.S. 155. 
(c). 

OVERVIEW: Petitioner was to  be deported. Petitioner claimed that right before the 
Board of Immigration Appeals' (Board) decision, the Attorney General issued a list of  
unsavory characters with petitioner's name on the list that the Attorney General wished 
to have deported. Petitioner claimed the list was circulated among all the employees in 
the Immigration Service and on the Board and that circulation of the list made fair 
consideration of petitioner's case impossible. The U.S. Supreme Court reversed. I f  true, 
the allegations showed that the Board's discretion in determining petitioner's case was 
compromised by the Attorney General, as i t  was clear in the allegations that the Attorney 
General wanted the people on his list deported. Petitioner was thus entitled to a hearing 
before the district court in order to  t ry  and prove his allegation that the Attorney General 
prevented the Board from exercising its discretion. I f  successful, petitioner would be 
entitled to  a hearing before the Board on the matter of suspension of deportation. I f  the 
Board were to  hear petitioner's application for suspension, it would have to  rule out 
consideration of the Attorney General's list. 

OUTCOME: The Supreme Court reversed the appellate court's decision, finding petitioner 
was entitled to a hearing to  try and prove his allegations about the Attorney General's 
list because the Board of Immigration of Appeals was supposed to use its own discretion 
in hearing petitioner's case, and if the allegations were true, it was likely that the Board's 
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discretion was compromised by the Attorney General's list. 

CORE TERMS: deportation, regulation, suspension, alien, habeas corpus, immigration, 
confidential, discretionary, Immigration Act, suspend, deportable, Nationality Act, unsavory, 
issuance, reviewable, deported, fair consideration, force and effect, hearing officer, own 
discretion, prejudgment, circulated, announced, revision, deport, subject to  judicial review, 
specifically provided, ineligible, questioned, suspended 

LexisNexis(R) Headnotes + Hide Headnotes 

Immigratlon Law > Deportation &Removal > Relief > RelieefLi!eEcId!l' 

HNlASee 66 Stat. 280. 

lmmiqration Law > Deportation &Removal >Relief > ~ e l i e f  ~enera i ly  

HNZASee 8 U.S.C.S. 6 155.(c). 

4 I m m i q r a t i o m  > Deportation &Removal > Grounds > Inadmissibility at E n m  *!L 

HN3ASee 8U.S.C.S. 6 214. 

.:.% 

Immiqration Law > Deportation &Removal > Grounds > Inadmissibilitv at En& $4 
HN42The ground for deportation found in 8 U . S . C u 2 1 4  is perpetuated by 5 241 (a) 

(1) and (2) of the Immigration and Nationality Act of 1952, &SLC.S. 6 1251 (a) 
(1) and (2). More Like This Headnote 
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Civil Procedure > Preclusion &Effect of ludqments > Res Iudicata 'ne 

ImmIqration Law > judicial Review > Habeas Corpus *a - 
HN5ARes judicata does not apply to proceedings for habeas corpus. W e  This Headnote 

Lmm~qrat~on Law > OeDortat~on &Removal > Rellef > RellefGenerallv a 
HN6fRegulations with the force and effect of law supplement the bare bones of 8 

U.S.C.S. 6 155(c). The regulations prescribe the procedure to be followed in 
~rocessina an alien's ao~l icat ion for sus~ension of deportation. Until the 1952 
kevision the regulatib"s, the procedu;e called for decisions at  three separate 
administrative levels below the Attorney General, hearing officer, Commissioner, 
and the Board of Immigration Appeals. More Like This H e m  

Immiqration Law > Deportation &Removal > Relief > Reiief Generally 

HN7AThe Board of Immigration Appeals is appointed by the Attorney General, serves at  
his pleasure, and operates under regulations providing that: I n  considering and 
determining appeals, the Board of Immigration Appeals shall exercise such 
discretion and power conferred upon the Attorney General by law as is appropriate 
and necessary for the disposition of the case. The decision of the Board shall be 
final except in those cases reviewed by the Attorney General. And the Board is 
required to refer to  the Attorney General for review all cases which: (a) the 
Attorney General directs the Board to refer to  him; (b) the chairman or a majority 
of the Board believes should be referred to the Attorney General for review of its 
decision; (c) the Commissioner requests be referred to  the Attorney General by the 
Board and i t  agrees. Fore Like This Headnote 

PI Immiqration Law > Deoor ta t ioa Removal > Administrative P r o w s  > Administrative Appeals 

HNsAIf the word "discretion" means anything in a statutory or administrative grant of 
power, it means that the recipient must exercise his authority according to  his own 
understanding and conscience. This applies with equal force to  the Board of 
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Immigration Appeals and the Attorney General. I n  short, as long as the regulations 
remain operative, the Attorney General denies himself the right to  sidestep the 
Board or dictate its decision in any manner. -Like This Headnote 

Show Lawvers' Edttion Display 

SYLLABUS: By a habeas corpus proceeding in a federal district court, petitioner challenged 
the validity of the denial of  his application for suspension of deportation under the provisions 
of 5 19 (c) of the Immigration Act of 1917. Admittedly deportable, petitioner alleged, inter 
alia, that the denial of  his application by the Board of Immigration Appeals was prejudged 
through the issuance by the Attorney General in 1952, prior to  the Board's decision, of a 
confidential list of  "unsavory characters" including petitioner's name, which made it 
impossible for petitioner "to secure fair consideration of his case." Regulations promulgated 
by the Attorney General and having the force and effect of law delegated the Attorney 
General's discretionary power under 5 19 (c) in such cases to the Board and required the 
Board to  exercise its own discretion when considering appeals. Held: Petitioner is entitled to  
an opportunity in the district court to prove the allegation; and, if he does prove it, he should 
receive a new hearing before the Board without the burden of previous proscription by the 
list. Pp. 261-268. 

(a) As long as the Attorney General's administrative regulation conferring "discretion" on the 
Board remains operative, the Attorney General denies himself the right to sidestep the Board 
or dictate its decision In any manner. Pp. 265-267. 

(b) The allegations of the habeas corpus petition in this case were sufficient to  charge the 
Attorney General with dictating the Board's decision. Pp. 267-268. 

(c) This Court is not here reviewing and reversing the manner in which discretion was 
exercised by the Board, but rather regards as error the Board's alleged failure to exercise its 
own discretion, contrary to existing valid regulations. P. 268. 

(d) Petitioner's application for suspension of deportation having been made in 1948, this 
proceeding is governed by 5 19 (c) of the 1917 Act rather than by the Immigration and 
Nationality Act of 1952. P. 261, n. 1. 

(e) The doctrine of res judicata is inapplicable to  habeas corpus proceedings. P. 263, n. 4. 

COUNSEL: lack Wasserman argued the cause and filed a brief for petitioner. 

Marvin E. Frankel argued the cause for respondent. With him on the brief were Acting 
Solicitor General Stern, Assistant Attorney General Olney, Beatrice Rosenberg and Robert G. 
Maysack. 

JUDGES: Warren, Black, Reed, Frankfurter, Douglas, Jackson, Burton, Clark, Minton 

OPINIONBY: CLARK 

OPINION: [*261] [**500] [***683] MR. JUSTICE CLARK delivered the opinion of 
the Court. 

This is a habeas corpus action in which the petitioner attacks the validity of the denial of his 
application for suspension of deportation under the provisions of 5 19 (c) of the Immigration 
Act of 1917. n l  Admittedly [***684] deportable, [*262] the petitioner alleged, among 
other things, that the denial of his application by the Board of Immigration Appeals was 
prejudged through the issuance by the Attorney General in 1952, prior to the Board's E- j3 
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decision, of a confidential list of "unsavory characters" including petitioner's name, which 
made it impossible for him "to secure fair consideration of his case. " The District Judge 
refused the offer of proof, denying the writ on the allegations of the petitioner without written 
opinion. A divided panel of the Court of Appeals for the Second Circuit affirmed. 206 F.2d 
897. We granted certiorari. 346 U.S. 884. 

n l  39 Stat. 889, as amended, &U. S. C. (1946 ed., Suop. V) 6 155 (c). Section 405 is the 
savings clause o f  the Immigration and Nationality Act of 1952 and its subsection (a) provides 
that: 

HNrpNothing contained in this Act, unless otherwise specifically provided therein, shall be 
construed to affect the validity of any . . . proceeding which shall be valid a t  the time this Act 
shall take effect; or t o  affect any . . . proceedings . . . brought . . . at the time this Act shall 
take effect; but as to all such . . . proceedings, . . . the statutes or parts o f  statutes repealed 
by this Act are, unless otherwise specifically provided therein, hereby continued in force and 
effect. . . . An application for suspension of deportation under section 19 o f  the Immigration 
Act of 1917, as amended, . . . which is pending on the date of enactment of this Act [June 
27, 19521, shall be regarded as a proceeding within the meaning of this subsection." 66 Stat. 
280, 8 U. S. C. (1952 ed.). D. 734. 

Since Accardi's application for suspension of deportation was made in 1948, 5 19 (c) of the 
1917 Act continues to govern this proceeding rather than its more stringent equivalent in the 
1952 Act, 5 244, 66 Stat. 214, HU.  S. C. (-1952 ed.) 6 1254. 

The Justice Department's immigration file on petitioner reveals the following relevant facts. 
He was born in I taly of Italian parents in 1909 and [**501] entered the United States by 
train from Canada in 1932 without immigration inspection and without an immigration visa. 
This entry clearly falls under 5 14 of the Immigration Act of 1924 n2 and is the uncontested 
ground for deportation. The deportation proceedings against him began in 1947. I n  1948 he 
applied for suspension of deportation pursuant to 5 19 (c) of the Immigration Act of 1917. 
This section as amended in 1948 provides, in pertinent part, that: 

HN2Ti"~n the case of any alien (other than one to whom subsection (d) of this 
section is applicable) who is deportable under any law of the United States and 
who has proved good moral character for the preceding five years, the Attorney 
General may . . . suspend deportation of such alien if he is not ineligible [*263] 
for naturalization or if ineligible, such ineligibility is solely by reason of his race, if 
he finds (a) that such deportation would result in serious economic detriment to a 
citizen or legally resident alien who is the spouse, parent, or minor child of such 
deportable alien; or (b) that such alien has resided continuously in the United 
States for seven years or more and is residing in the United States upon July 1, 
1948." 8 U. S. C.J-1946 ed., SUDD. V) Ei 155 (c). 
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n2 HN33"~ny alien who at any time after entering the United States is found to have been at 
the time of entry not entitled under this Act to enter the United States . . . shall be taken into 
custody and deported in the same manner as provided for in sections 19 and 20 of the 
Immigration Act of 1917 . . . ." 43 Stat. 162, 8 U. S. C. (1946 ed.) 6 214. HN4Rhis ground 
for deportation is perpetuated by 5 241 (a)( l )  and (2) of the Immigration and Nationality Act 
of 1952. 66 Stat. 204, 8. S. C. (1952 ed.) 6 1251 (a)( l )  and (2). 

Hearings on the deportation charge and the application for suspension of deportation were 
held before officers of the Immigration and Naturalization Service a t  various times from 1948 
to 1952. A hearing officer ultimately found petitioner deportable and recommended a denial 
of discretionary relief. On lu ly  7, 1952, the Acting Commissioner of Immigration adopted the 
officer's findings and recommendation. Almost nine months later, on April 3, 1953, the Board 
o f  Immigration Appeals affirmed the decision of the hearing officer. A warrant of deportation 
was issued the same day and arrangements were made for actual deportation to take place 
on April 24, 1953. 

The scene of action then shifted to the United States District Court for the Southern District 
of New York. One day before his scheduled deportation petitioner sued out a writ of habeas 
corpus. District Judge Noonan dismissed the writ on April 30 and his order, formally entered 
[***685] on May 5, was never appealed. Arrangements were then made for petitioner to 

depart on May 19. n3 However, on May 15, his wife commenced this action by filing a 
petition for a second writ of habeas corpus. n4 New [*264] grounds were alleged, on 
information and belief, for attacking the administrative refusal to suspend deportation. n5 
The principal ground is that on October 2, 1952 -- after the Acting Commissioner's decision in 
the case but before [**502] the decision of the Board of Immigration Appeals -- the 
Attorney General announced at a press conference that he planned to  deport certain 
"unsavory characters"; on or about that date the Attorney General prepared a confidential list 
of one hundred individuals, including petitioner, whose deportation he wished; the list was 
circulated by the Department of Justice among all employees in the Immigration Service and 
on the Board of Immigration Appeals; and that issuance of the list and related publicity 
amounted to public prejudgment by the Attorney General so that fair consideration of 
petitioner's case by the Board of Immigration Appeals was made impossible. Although an 
opposing affidavit submitted by government counsel denied "that the decision was based on 
information outside of the record" and contended that the allegation of prejudgment was 
"frivolous," the same counsel repeated in a colloquy with the [*265] court a statement he 
had made at the first habeas corpus hearing -- "that this man was on the Attorney General's 
proscribed list of alien deportees." 

n3 Meanwhile, Accardi moved the Board of Immigration Appeals to reconsider his case. The 
motion was denied on May 8. 

[21 
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n4 HNs?Res judicata does not apply to proceedings for habeas corpus. Salinoer v. Loiseb 265 
U.S. 224 (1924); Wono Doo v. United States, 265 U.S. 239 (19241, 

n5 The first ground was that "in all similar cases the Board of Immigration Appeals has 
exercised favorable discretion and its refusal to do so herein constitutes an abuse of 
discretion." This is a wholly frivolous contention, adequately disposed of by the Court of 
Appeals. 206 F.2d 897, 901, Another allegation charged "that the Department of Justice 
maintains a confidential file with respect to [Joseph Accardi]." But at no place does the 
petition elaborate on this charge, nor does the petition allege that discretionary relief was 
denied because of information contained in a confidential file. Although the petition does 
allege that "because of consideration of matters outside the record of his immigration 
hearing, discretionary relief has been denied," this allegation seems to refer to the 
"confidential list" discussed in the body of the opinion. Hence we assume that the charge of 
reliance on confidential information merely repeats the principal allegation that the Attorney 
General's prejudgment of Accardi's case by issuance of the "confidential list" caused the 
Board to deny discretionary relief. 

District Judge Clancy did not order a hearing on the allegations and summarily refused to 
issue a writ of habeas corpus. An appeal was taken to the Court of Appeals for the Second 
Circuit with the contention that the allegations required a hearing in the District Court and 
that the writ should have been issued i f  the allegations were proved. A majority of the Court 
of Appeals' panel thought the administrative record amply supported a refusal to suspend 
deportation; found nothing in the record to indicate that the administrative officials 
considered anything but that record in arriving at a decision in the case; and ruled that the 
assertion of mere "suspicion and belief" that extraneous matters were considered does not 
require a hearing. Judge Frank dissented. 

[***HR3] [3] 
The same questions presented to the Court of Appeals were raised in the petition for 
certiorari and are thus properly before us. The crucial question is whether the alleged 
conduct of the Attorney General deprived petitioner of any o f  the rights guaranteed him by 
the statute [***686] or by the regulations issued pursuant thereto. 

[***HR4] [4] 
HN63~egulations n6 with the force and effect of law n7 supplement the bare bones of 5 19 
(c). The regulations prescribe the procedure to be followed in processing an alien's 
application for suspension of deportation. Until [*266] the 1952 revision of the regulations, 
the procedure called for decisions at three separate administrative levels below the Attorney 
General -- hearing officer, Commissioner, and the Board of Immigration Appeals. HNPiThe 
Board is appointed by the Attorney [**503] General, serves at his pleasure, and operates 
under regulations providing that: "In considering and determining . . . appeals, the Board of 
Immigration Appeals shall exercise such discretion and power conferred upon the Attorney 
General by law as is appropriate and necessary for the disposition o f  the case. The decision 
of the Board . . . shall be final except in those cases reviewed by the Attorney General . . . ." 
8 CFR, 1949, 5 90.3 (c). See 8 CFR, Rev. 1952, 5 6.1 (d)(l). And the Board was required to 
refer to the Attorney General for review all cases which: 

"(a) The Attorney General directs the Board to refer to him. 
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"(b) The chairman or a majority of the Board believes should be referred to the 
Attorney General for review of its decision. 

"(c) The Commissioner requests be referred to the Attorney General by the Board 
and it agrees." 8 CFR, 1949, 5 90.12. See 8 CFR, Rev. 1952, g 6.1 (h)( l ) .  

n6 The applicable regulations in effect during most of this proceeding appear at  8 CFR, 1949, 
Pts. 150 and 90 and 8 CFR, 1951 Pocket Supp., Pts. 150, 151 and 90. The corresponding 
sections in the 1952 revision of the regulations, promulgated pursuant to the Immigration 
and Nationality Act of 1952, may be found at  8 CFR, Rev. 1952, Pts. 242-244 and 6; 8 CFR, 
1954 Pocket Supp., Pts. 242-244 and 6; 19 Fed. Reg. 930. 

n7 See Boske v. Cominqore, 177 U.S. 459 (1900): United States ex re/. Bi lokurnsk~ v. Tod. 
263 U.S. 149, 155 (192% Bridqes v. Wixon, 326 U.S. 135, 150-156 (1945). ~- 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - 

[***HR5] [5] 
[***HR6] [6] 

The regulations just quoted pinpoint the decisive fact in  this case: the Board was required, as 
i t  still is, to  exercise its own judgment when considering appeals. The clear import of broad 
provisions for a final review by the Attorney General himself would be meaningless i f  the 
Board were not expected to render a decision in accord with its own collective belief. I n  
unequivocal terms the regulations delegate to  the Board discretionary authority as broad as 
the statute confers on the Attorney General; the scope of the Attorney General's discretion 
became the yardstick of the Board's. And HN8'irif the word "discretion" [*267] means 
anything in a statutory or administrative grant of power, i t  means that the recipient must 
exercise his authority according to  his own understanding and conscience. This applies with 
equal force to  the Board and the Attorney General. I n  short, as long as the regulations 
remain operative, the Attorney General denies himself the right to sidestep the Board or 
dictate its decision in any manner. 

[***HR7] [7] 
We think the petition for habeas corpus charges the Attorney General with precisely what the 
regulations forbid him to do: dictating the Board's decision. The petition alleges that the 
Attorney General included the name of petitioner in a confidential list of "unsavory 
characters" whom he wanted deported; public announcements clearly reveal that the 
Attorney General did not regard the listing as a mere preliminary to  investigation and 
deportation; to  the contrary, those listed were persons whom the Attorney General "planned 
to deport." And, [***687] i t  is alleged, this intention was made quite clear to the Board 
when the list was circulated among its members. I n  fact, the Assistant District Attorney 
characterized i t  as the "Attorney General's proscribed list of  alien deportees." To be sure, the 
petition does not allege that the "Attorney General ordered the Board to deny discretionary 
relief to  the listed aliens." It would be naive to expect such a heavy-handed way of doing 
things. However, proof was offered and refused that the Commissioner of Immigration told 
previous counsel of petitioner, "We can't do a thing in your case because the Attorney 
General has his [petitioner's] name on that list of  a hundred." We believe the allegations are 
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1 

UNITED STATES OF AMERICA ) 

v. 1 

HAMDAN ) 

1 

) 
1 

PROSECUTION RESPONSE TO 
DEFENSE MOTION FOR 

DISMISSAL (FAILURE TO 
ACCORD THE ACCUSED A 
STATUS REVIEW HEARING 

BEFOR MILITARY 
COMMISSION) 

23 AUGUST 2004 

1. Timeliness: This Motion is filed in a timely manner as required by POM 4. 

2. Position on Motion: The Prosecution submits that the Defense's Motion should be 
denied in total. 

3. Facts Aereed upon by the Prosecution: The Prosecution admits the facts alleged by 
the Defense in subparagraphs 4 (a-g) and (i) for the purposes of this motion.' 

a. The Prosecution denies the facts as alleged by the defense in subparagraph 
4(f). 

b. On 13 July 2004, Mr. Hamdan was notified of his opportunity to contest 
designation as an enemy combatant in front of the Combatant Status Review Tribunal 
(hereinafter "CSRT"). See Affidavit of Mr. Kelly Harrison (attached). 

c. The Prosecution in the present case filed a Motion for Docketing on 27 July 
2004 requesting a trial date of 7 December 2004. 

d. In response to that filing, the Defense counsel stated that he would be prepared 
to begin trial on 11 December 2004. The Prosecution did not object to that date. 

e. Mr. Hamdan's hearing in front of the CSRT is currently scheduled for 3 
December 2004 and would be completed prior to an 1 l December 2004 trial date. See 
Affidavit of Mr. Kelly Hanison (attached). 

' Although not technically a factual disagreement, we note for the record that the conversation held 
between the lead Prosecutor and the Defense on 5 August 2004 revealed that an incorrect copy of the 
charge sheet had been served on the Defense. On 6 August 2004, LCDR Swift was provided the corrected 
charge sheet in Arabic and, in writing, accepted the responsibility to serve it on Mr. Hamdan. 
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f. The United States government did file a Notice of Motion in Mr. Hamdan's 
habeas case, as alleged by the Defense, but there was no promise made to Mr. Hamdan 
regarding his CSRT date. 

g. The Government simply stated that both the Prosecution and the Defense had 
agreed upon a trial date in December and that Mr. Hamdan was scheduled to appear 
before the commission on preliminary matters on 23 August 2004. A footnote appended 
to that statement reads, "Before his trial, Hamdan will have the opportunity to challenge 
his status as an enemy combatant before a Combatant Status Review Tribunal." 
(emphasis added). 

5. Legal Authority Cited: 

a. July 7,2004 Order Establishing Combatant Status Review Tribunal, available 
at www.defenselink.mil/news/iu112004/d20040707review.pdf. 

b. July 29, 2004 Memorandum For Distribution, Subject: Implementation of 
Combatant Status Review Tribunal Procedures for Enemy Combatants detained [sic] at 
Guantanimo Bay Naval Base, Cuba (copy provided). 

6. Discussion: 

The Defense has framed the issue in this motion as: 

. . . whether the government, after instituting regulations for a 
Combatant Status Review Hearing and promising a Federal 
District Court that Mr. Hamdan would receive such a hearing prior 
to the commencement of trial before a Military Commission, may 
lawfully disregard their regulations and promises and proceed to 
trial before Military Commissions in the absence of a Combatant 
Status Review Hearing. 

See Defense Motion For Dismissal Of Charges For Failure To Accord The Accused A 
Status Review Hearing Before Military Commission, paragraph 5. 

The Prosecution's first objection to the Defense Motion is that the suggested issue alleges 
the existence of a promise that was never made. Defense attached a portion of a motion 
in Mr. Hamdan's habeas case to substantiate his allegation that a promise was made. On 
6 August 2004, the U.S. Attorney for the Western District of Washington did submit a 
Notice of Motion and Cross-Motion to Dismiss in the case of Swift v. Rumsfeld, 
(hereinafter "Habeas Motion") (attached). In the government's statement of facts. 
reciting the procedural posture of Mr. Hamdan's case at Military Commissions, they 
accurately state that "Both the government and Hamdan have proposed that his 
Commission trial begin in December. Hamdan is scheduled to appear before the 
Commission on August 23,2004, forpreliminary matters." See Habeas Motion at 12 
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and 13 (emphasis added). The second sentence in the quote was footnoted. The footnote 
reads: "Before his trial, I-Iamdan will have the opportunity to challenge his status as an 
enemy combatant before a Combatant Status Review Tribunal." See Habeas Motion at 
13 (emphasis added). The Defense alleges that this language constitutes a binding 
promise by the U.S. government. This cannot be the case. The government was simply 
stating what they believed was the procedural posture at the time. There is no authority 
anywhere for the proposition that one government agency's statement of facts in a 
pleading constitutes a binding promise on a wholly separate agency in a wholly separate 
proceeding. The truth is the Defense cannot point to such a "promise." 

Also, because the emphasized versions of the above quotations clearly demonstrate that 
the government in the Habeas Motion distinguished between a "trial" on one hand, and 
"preliminary matters" on the other, the government's statement also happened to be 
factually accurate. Given the Defense's current posture in the case before this 
Commission, the earliest possible trial date is 11 December. Therefore, Mr. Hamdan will 
most likely have his CSRT hearing prior to the beginning of trial. As such, the 
government's position in the Habeas Motion is neither a promise nor factually inaccurate 
or misleading. Therefore, the issue presented by the Defense, insofar as it pertains to an 
alleged promise by the U.S. government, is, at best, unripe and, at worst, misleadingly 
false. 

Omitting the issue of promises, the question, as phrased by the defense, becomes whether 
the government, after instituting regulations for a Combatant Status Review Hearing, 
may lawfully disregard their regulations and proceed to trial before Military Commission 
in the absence of a Combatant Status Review Hearing. In this regard, the Prosecution 
notes and agrees that all the authority cited by the Defense stands for the proposition that 
a government agency is bound by its own regulations. However, the question of whether 
the Defense-cited caselaw has any applicability at this tribunal is moot, because no rule 
of either commission law or CSRT procedure has been violated. 

The answer to Defense's issue would be a resounding negative if he could point to one 
place in commission law or in CSRT procedures and implementing instructions where the 
Tribunals and the Military Commissions were linked in any way or where time 
constraints in one system were related to those in another. The Defense does not do so in 
their Motion because they cannot. A comprehensive review of commission law does not 
reveal any obligation to have a CSRT hearing prior to the start of a commission trial. 
Similarly, a review of CSRT procedures yields precisely two time requirements. The 
first is a requirement that all detainees be served, within ten days of 7 July 2004, with the 
notice of their opportunity to appear at CSRT hearings. Mr. Hamdan received that notice 
on 13 July 2004, four days early. The second time requirement is that a detainees hearing 
be scheduled within thirty days of having a personal representative appointed. Mr. 
Harndan's hearing is currently scheduled for 3 December 2004, so it is anticipated that 
his personal representative will be appointed at some time within the thirty days prior to 3 
December. Neither of these rules even implies that a military commission could not 
commence if Mr. Hamdan's CSRT hearing did not occur before his military commission 
trial began. Thus, even if trial proceeded prior to Mr. Hamdan's CSRT hearing, the 
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Defense's argument that the government has somehow violated its own regulations is 
incorrect. 

Because Mr. Hamdan was never promised a CSRT hearing, because Mr. tlamdan's issue 
is not yet ripe, and because conducting Mr. Hamdan's trial before Military Commission 
prior to completion of a CSRT hearing is not prohibited by either commission law or 
CSRT procedure, the Defense's Motion to Dismiss should be denied. 

7. Attachments: This response and its attachments will be personally served in 
hardcopy. 

8 .  Oral Arsument: Although the Prosecution does not specifically request oral 
argument, we are prepared to engage in oral argument if so required. 

9. Witnesses: No witnesses will be needed to decide this motion. 

Attachments: 
As stated 
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I am a Special Agent assigned to the Criminal Investigation Task Force (CITF), 
Guantanamo Bay, Cuba. As part of my duties, I was assigned to look inquire into the 
status of detainee Hamdan's Combatant Status Review Tribunal (CSRT) process. 

Upon receipt of the assignment, I contacted MA-~I~ JDOG who ulled the record 
of service on Hamdan. I reviewed that record. 1 also spoke wit 
the scheduling of Hamdan's CSRT hearing. 

P o  discuss 

Based on my inquiry, detainee Hamdan was provided noticc of the CSRT proceedings on 
13 July 2004. Also, Hamdan's CSRT hearing is currently scheduled for 3 December 
2004. 

This statement is true and accurate to the best of my 

- - ,  . , -  

Date c 
L 
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Judge Lasnik 

UNITED STATES DISTRlCT COURT 
WESTERN DISTRlCT OF WASHINGTON 

AT SEATTLE 
) 

Lieutenant Commander CHARLES SWIFT, ) 
as next friend for SALIM AHMED 1 
HAMDAN, Military Commission Detainee, ) 
Camv Echo. Guantanamo Bav Naval Base. ) NO. C04-0777RSL 
Guaitanamo, Cuba, j 

) NOTICE O F  MOTION AND 
Petitioner, 1 RESPONDENTS'  CROSS- 

) MOTION T O  DISMISS: 

j PETITION AND MEMORANDUM 
DONALD E-1. RUMSFELD, United States ) O F  LAW IN SUPPORT O F  
Secretary o f  Defense; JOHN D. ) CROSS-MOTION T O  DISMISS 
ALTENBURG. Jr.. Avnointine Authoritv for ) 
Military comi i ss ibns :  bepart;;lent of ' j 
Defense; Brigadier General THOMAS L.  ) (Note on Motion Calendar for: 
HEMINGWAY, Legal Advisor to the ) September 3,  2004) 
Appointing Authority for Military ) 
Commissions; Brigadier General JAY HOOD,) 
Commander Joint Task Force, Guantanamo, ) 
Camp Echo, Guantanamo Bay, Cuba; ) 
GEORGE W.  BUSH, President of the United ) 
States, ) 

Respondents. 
) 
) 
) 

23 11 Respondents respectfully request, pursuant to Rule 12(b)(l) and (b)(6), of the Federal 

I1 Rules of Civil Procedure, that this Court deny the petition for writ of mandamus or, in the 

25 11 alternative, writ of habeas corpus ("petition"), grant respondents' cross-motion to dismiss, 

26 11 and enter a judgment of dismissal in favor of respondents This cross-motion is madc and 

27 I based on the accompanying memorandum, the pleadings and papers filed herein, and such oral 

NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS; 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - I 
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I 11 argument as the Court may entertain. 

DATED this 2- day of August , 2004. 

Respectfully submitted, 

JOHN McKAY 
United States Attorney 

DAVID B. SALMONS 
JONATHAN L. MARCUS 
Assistants to the Solicitor General 
Office of the Solicitor General 
U.S. Department of Justice 

sl Brian C. Kipnis 
BRIAN C .  KIPNIS 
Assistant United States Attorney 
601 Union Street, Suite 5100 
Seattle, W A  98101-3903 
Telephone: (206) 553-7970 
Fax: (206) 553-0116 

Attorneys for Respondents 

I 
N O T I C E  O F  M O T I O N  A N D  R E S P O N D E N T S '  CROSS-MOTION T O  DISMISS; 
C O N S O L I D A T E D  R E T U R N  T O  PETITION A N D  M E M O R A N D U M  O F  L A W  
IN S U P P O R T  O F  CROSS-MOTION T O  DISMISS - 2 U N ~ T B D  S T A T L E  <TTORNLY 

(C04-0777RSL) 601 UNlUN STREET, 511111 1100 
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"1 petition for writ of mandamus or habeas corpus ("petition") filed in this c a r  

I 

2 

3 

11 The petition raises statutory, constitutional, and treaty-based challenges to the 

MEMORANDUM O F  POINTS AND AUTHORITIES 

INTRODUCTION 

Respondents, through undersigned counsel, oppose and hereby move to dismiss the 

9 11 As explained in our Motion to Dismiss o r  Transfer dated July 16, 2004. this Court 

6 

7 

8 

President's authority to subject Salim Ahmed Hamdan to trial by military commission and to 

confine him in connection with the commission proceedings. The petition also challenges the 

President's authority to detain Hamdan as an enemy combatant and seeks Hamdan's release. 

10 

I I 

1 4  11 this District Although petitioner has styled his petition as a request for a writ of mandamus 

lacks jurisdiction over the petition for two separate reasons. First, the petitioner, Charles 

Swift, does not have standing to bring this action as a next friend to Hamdan, because Swift 

12 

13 

15 11 or,  in the alternative, habeas corpus, his petition - which challenges the legality o f  his 

has failed to show that Hamdan was unable to bring the action in his own name. Second, this 

Court lacks jurisdiction under the habeas statute, because none of the respondents resides in 

16 11 custody pursuant to the military commission proceedings and the legality of his detention as an 

17 I enemy combatant - is the exclusive province of habeas corpus  Even if mandamus were an 

1 8  (1 appropriate vehicle in these circumstances, this Court would remain an improper forum, 

both the government and Hamdan have proposed that the trial begin in December. The law is 

clear that the federal courts will not intercede in military process, but rather, will wait until 

such process is complete before considering challenges to the jurisdiction of the Military 

Commission. 

19 

20 

2 I 

22 

23 

NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS; 
CONSOLIDATED RETURN 'TO PETITION AND MEMORANDUM OF L A W  

because neither Hamdan, the real party in interest, nor Swift, the nominal party, resides in 

this District. 

In the event this Court declines to dismiss the petition for lack of jurisdiction or to 

transfer the case to the District of Columbia, the Court should not consider the petition at this 

time, because the military commission proceedings against Hamdan are ongoing. Indeed, 
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II Petitioner's claims lack merit in any event. Military commissions have a long historical 

pedigree, and the Supreme Court has repeatedly approved their use for wartime trials of 

enemy combatants such as Hamdan. See Ex parte Ouirin, 317 W.S. 1 (1942); Yamashita v. 

b, 327 U.S.  1 (1946). Petitioner's claims - regardless of how they are styled1 - must 

therefore be dismissed. 

STATEMENT OF FACTS 

1. On September 11, 2001, the United States endured a foreign enemy attack more 

8 11 savage, deadly, and destructive than any sustained by the Nation on any one day in its history. 

s 11 That morning, agents of the a1 Qaida terrorist network hijacked four commercial airliners 

Trade Center office towers in New York City just as the business day began, and a third hit 

the headquarters of the Ilepartment of Defense at the Pentagon. The fourth was brought down 

in Pennsylvania by its passengers before it could reach its target, presumed to be the United 

States Capitol or the White House. The September 11 attacks killed approximately 3,000 

persons, exceeding the loss of life inflicted at Pearl Harbor. The attacks also caused injury to 

l o  

I I  

n 1 thousands more persons, destroyed hundreds of millions of dollars in property, and exacted a 

loaded with passengers and jet fuel and flew the planes as missiles towards targets in the 

Nation's financial center and its seat of government. Two of the planes struck the World 

20 11 country and prevent additional attacks Congress swiftly enacted its support of the President's 

1 8  

1 9  

21 1) use of "all necessary and appropriate force against those nations, organizations, or persons he 

heavy toll on the Nation's infrastructure and economy. 

The President, acting as Commander in Chief, took immediate action to defend the 

determines planned, authorized, committed, or aided the terrorist attacks that occurred on 

-- 
I "Mandamus relief is only available to compel an  officer o f  the United States to perform 

a duty if (1) the plaintiff's claim is clear and certain; (2) the duty of the officer is ministerial 
and so  plainly prescribed a s  to be free from doubt * * * ; and (3)  no other adequate remedy is 
available." Fallini v. Hodel, 783 F.2d 1343, 1345 (9'h Cir. 1986)" As we  demonstrate 
below, none of petitioner's legal claims has any merit, so respondents have no duty to release 
Hamdan from custody pursuant to the military commission proceedings or from his 
confinement as an enemy combatant. Hamdan likewise is not entitled to a writ of habeas 
corpus, because he is not in custody "in violation of the Constitution or laws or treaties of the 
United States." 28 U.S.C. 5 2241(c)(3). 

N O T I C E  O F  M O T I O N  A N D  R E S P O N D E N T S '  CROSS-MOTION T O  DISMISS; 
C O N S O L I D A T E D  R E T U R N  'TO PETITION A N D  M E M O R A N D U M  O F  LAW 
IN S U P P O R T  O F  CROSS-MOTION T O  DISMISS - 4 

PE 14 
U N l T B D  S T A T E S  A T T O K N L Y  

(CO4-0777RSL) 601  VNloN STREET. EUlTr 5100 
SEATTLE. WAEHINUTI )P18101-1901  Review Exhibits 1-15

Aug. 24, 2004 Session
Page 232 of 329



1 

2 

September 11, 2001." Authorization for Use of Military Force, Pub. L. No. 107-40, 115 

Stat. 224 (2001) (AUMF). Congress emphasized that the forces responsible for the September 

3 

4 

s 

11 attacks "continue to pose an unusual and extraordinary threat to the national security," and 

that "the President has authority under the Constitution to take action to deter and prevent acts 

of international terrorism against the United States." m. 
6 

7 

8 

The President ordered the armed forces of the United States to Afghanistan to subdue 

the al Qaida terrorist network and the Taliban regime that supported it. In the course of those 

ongoing operations, United States and coalition forces have removed the Taliban from power, 

9 

10 

have eliminated the "primary source of support to the terrorists who viciously attacked our 

Nation on September 11, 2001," and have "seriously degraded" a1 Qaida's training 

I I 

12 

13 

capabilities. Office of the White House Press Secretary, Letter from the President to the 

Speaker of the House of Representatives and the President Pro Tempore of the Senate (Sept. 

19, 2003) (< www.whitehouse.gov/news/releases/2003/09/20030919-1.html~ ). Al Qaida 

14 

I S  

16 

2 1  I 2 .  In the context of both the removal of the Taliban from power and in the broader 

and the Taliban nonetheless remain a significant threat to United States and coalition forces. 

Moreover, Usama bin Laden has continued his call to a1 Qaida and its supporters to maintain 

their war against the United States, and the United States and other nations have been subject 

17 

18  

I9  

20 

to attacks throughout the world. See, x, Tape urges Muslim fight aeainst U.S. (Fcb. 2, 

2003) (< www.cnn.com/2003/ ALLPOLITICSIO211 l/powell.binladenlindex.html> ). See 

also Oaeda Tapes Taunt U.S. ,  France (Feb. 24, 2004) 

(< www. cbsnews.com/stories/2004/0 1/04/terror/main5 91217. shttnl). 

24 I numerous persons fighting for and associated with the enemy during the course of the ongoing 

22 

23 

efforts to dismantle the al Qaida terrorist network and its supporters, the United States, 

consistent with the Nation's settled historical practice in times of war, has seized and detained 

27 1) Only a small fraction of those captured in connection with the current conflict and subjected to 

25 

26 

NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS, 
CONSOLIDATED RETURN r 0  PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - 5 

PE I4 
U N l T L D  STAT S A T T U H N L Y  
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S I . T T L I  W A I H I N O T O N 9 8 l O I  ,901 

military campaign. Individuals taken into U.S .  control in connection with the ongoing 

hostilities undergo a multi-step screening process to determine if their detention is necessary. 
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11 the screening process have been designated for detention at Guantanamo. Upon their arrival 

11 at Guantanamo, detainees are subject to an additional assessment by military commanders 

11 regarding the need for their detention. The military is currently detaining approximately 600 

aliehs at Guantanamo. 

3. Equally consistent with historical practice, the President has ordered the 

establishment of military commissions to try a subset of those detainees for violations of the 

laws of war and other applicable laws. In doing so, the President expressly relied on "the 

authority vested in me * * * as Commander in Chief of the Armed Forces of the United States 

by the Constitution and the laws of the United States of America, including the [AUMF] and 

sections 8212 and 8363 of title 10, United States Code." Detention, Treatment, and Trial of 

Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57833 (Nov. 13, 2001) 

(hereinafter "Military Order"). 

The President made several findings that undergird the Military Order. He found, 

inter alia, that "[i]nternational terrorists, including members of al Qaida, have carried out I1 -- 
I1 attacks on United States diplomatic and military personnel and facilities abroad and on citizens 

- 

That section provides: 

Art. 21. Jurisdiction of courts-martial not exclusive 

n The provisions of this chapter conferring jurisdiction upon courts-martial do not 
deprive military commissions, provost courts, or other military tribunals of concurrent 
jurisdiction with respect to offenders or offenses that by statute or by the law of war may be 
tried by military commissions, provost courts, or other military tribunals. 

1 
3 11 That section provides, in relevant part: 

1 

II Art. 36. President may prescribe rules 
1 

(a) Pretrial, trial, and post-trial procedures, including modes of proof, for cases 
arising under this chapter triable in courts-martial, military commissions and other military 
tribunals, * * * may be prescribed by the President by regulations which shall, so far as be 
considers practicable, apply the principles of law and the rules of evidence generally 
recognized in the trial of criminal cases in the United States district courts, hut which may not 
be  contrary to or inconsistent with this chapter. 

(b) All rules and regulations made under this article shall be uniform insofar as 
practicable. 

8 

NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS, 
CONSOLIDATED RETURN T O  PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - 6 U N I T E D  S T A T E S  ATTOKNLY 
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and property within the United States on a scale that has created a state of armed conflict that 

requires the use of the United States Armed Forces," §](a); that such terrorists "possess both 

the capability and the intention to undertake further terrorist attacks against the United States 

11 that, if not detected and prevented, will cause mass deaths, mass injuries, and massive 

destruction of property, and may place at risk the continuity of the operations of the United 

States Government," 5 l(c);  that, in order "to protect the United States and its citizens, and 

for the effective conduct of military operations and prevention of terrorist attacks, it is 

necessary for individuals subject to" the Military Order to "be detained, and, when tried, * * 

I 

i 11 respect to whom" the President makes two determinations "in writing": m, that there is 

* be tried for violations of the laws of war and other applicable laws by military tribunals," 5 

l(e);  and that "[gliven the danger to the safety of the United States and the nature of 

international terrorism * * * it is not practicable to apply in military commissions under this 

! 

I 

1 

order the principles of law and the rules of evidence generally recognized in the trial of 

criminal cases in the United States district courts," 5 l(f). 

The Military Order applies to "any individual who is not a United States citizen with 

s 

7 

"reason to believe that such individual" "(i) is or was a member of the organization known as 

al Qaida; (ii) has engaged in, aided or abetted, or conspired to commit, acts of international 

8 

9 

I (1 provides that any individual subject to the order "shall, when tried, be  tried by military 

terrorism, or acts in preparation therefor, that have caused, threaten to cause or have as their 

aim to cause, injury to or adverse effects on the United States, its citizens, national security, 

o 

I 

2 

foreign policy, or economy; or (iii) has knowingly harbored one or more individuals described 

in" either of the other two categories; and &, "it is in the interest of the United States 

that such individual be subject to this order." Military Order 5 2(a). The Order further 

4 

:s 

commission for any and all offenses triable by military commission that such individual is 

alleged to have committed, and may be punished in accordance with the penalties provided 

:6 

17 

!8 

under applicahle law, including life imprisonment or death." Id. 5 4(a). 

The Order authorizes the Secretary of Defense to issue orders and regulations 

N O T I C E  O F  M O T I O N  A N D  R E S P O N D E N T S '  C R O S S - M O T I O N  T O  DISMISS; 
C O N S O L I D A T E D  R E r U R N  T O  P E T I T I O N  A N D  M E M O R A N D U M  O F  LAW /?.E 14 
IN S U P P O R T  O F  CROSS-MOTION T O  DISMISS - 7 U N S T L D  S T A T L B  ATTORNEY 
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(1 governing the Military Commissions, "which shall at a minimum provide for," among other 

things, "a full and fair trial, with the military commission sitting as the triers of both fact and 

law," A. $ 4(c)(2); "admission of such evidence as would * * * have probative value to a 

1 reasonable person.* I. 5 4(c)(3); "conviction only upon the concurrence of two-thirds of the 

members of the commission present at the time of the vote, a majority being present," id. 5 

4(c)(6); and "submission of the record of the trial, including any conviction or sentence, for 

review and final decision by" the President or the Secretary of Defense if so designated by the 

President," id. 5 4(c)(8). 

The Secretary of Defense, acting pursuant to the Military Order, established the 

Appointing Authority for Military Comrn i s~ ions .~  See Department of Defense Directivc 

No. 5105.70, Feb. 10, 2004. The Appointing Authority has many responsibilities, including 

! to appoint military commissions to try individuals subject to the Military Order; designate a 

I judge advocate of any United States Armed Force to serve as a Presiding Officer over each 

I 1 military commission; approve and refer charges against such individuals; approve plea 

i I agreements; decide interlocutory questions certified by the Presiding Officer; ensure military 

j (1 commission proceedings are open to the maximum extent practicable; and order that 

7 investigative or other resources be made available to Defense Counsel and the Accused to the 

3 extent necessary for a full and fair trial. Id. 5 4. 

9 The military commissions that the Appointing Authority establishes have jurisdiction 

over individuals subject to the Military Order who are "alleged to have committed an offense 

in a charge that has been referred to the Commission by the Appointing Authority." Military 

Commission Order No. 1, 32 C.F.R. 5 9.3(a) (2003). That charge must allege "violations of 

the laws of war" or "other offenses triable by military commission." Id. 5 9.3(b). An 

individual so charged (the "Accused") is assigned defense counsel (one or more military 

officers who are judge advocates of any United States armed force) to conduct his defense 

4 The Secretary designated John D. Altenburg, Jr . ,  a respondent in this action, to serve as 
the Appointing Authority. 

NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS, 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF L A W  
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I II before the Commission. a. 5 9 .4(~)(2) .  The Accused may choose to replace the detailed 

defense counsel with another military officer who is a judge advocate, provided that such 

officer is available. Id. $ 9.4(~)(2)(iii)(A). The Accused may also retain a civilian attorney of 

choice at no expense to the United States government, m., provided that such attorney meets 

certain criteria, id. 5 9,4(~)(2)(i i i)(B).  

Under the procedures the Secretary established for the commissions, the Accused must, 

inter alia, (1) receive a copy of the charges in English and, if appropriate, in another language -- 

that the Accused understands, "sufficiently in advance of trial to prepare a defense"; (2) he 

presumed innocent until proven guilty; and (3) he found not guilty unless the offense is proved 

1 0  

I I 

12 

beyond a reasonable doubt. Id. $5 9.5(a), (b),(c). The prosecution must provide the defense 

"with access to evidence [it] intends to introduce at trial" and to "evidence known to the 

prosecution that tends to exculpate the Accused." Id. 9.5(e). The Accused is permitted but 

13 

14 

15 

1 8  I becomes final, "the Accused shall not again by t r i e d  for that charge. u, 5 9.5(p) 

not required to testify a t  trial, and the Commission may not draw an adverse inference from a 

decision not to testify. Id. 5 9.5(f). The Accused also "may obtain witnesses and documents 

for [his] defense, to the extent necessary and reasonably available as determined by the 

16 

17 

Presiding Officer," id. 5 9.5(h), and may present evidence at trial and cross-examine 

prosecution witnesses, id. 5 9.5(i). In addition, once a Commission's finding on a charge 

19 

20 

The Secretary of Defense has directed the commissions to provide for a "full and fair 

trial"; to "[plroceed impartially and expeditiously"; and to "[h]old open proceedings except 

2 1  

22 

23 

26 11 excluded from a proceeding, m., and in no circumstance may the Commission admit into 

where otherwise decided by the Appointing Authority or the Presiding Officer[.]" Id. 

$5 9,6(h)(1),(2),(3). Proceedings may be closed in order to (1) protect classified information; 

(2) prevent unauthorized disclosure of protected information; (3)  protect the physical safety of 

24  

25 

2 7  11 evidence information not presented to detailed defense counsel, id. 8 %b(d)(5)(ii)(C) 

participants, including witnesses; and (4) protect intelligence and law enforcement sources and 

methods. Id. 5 9.6(b)(3). In no circumstance, however, may the detailed defense counsel he 

I' N O T I C E  O F  M O T I O N  A N D  R E S P O N D E N T S '  CROSS-MOTION T O  DISMISS; 
C O N S O L I D A T E D  R E T U R N  T O  PETITION A N D  M E M O R A N D U M  O F  L A W  
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Once a trial is completed (including sentencing in the event of a guilty verdict), the 

Presiding Officer must "transmit the authenticated record of trial to the Appointing 

Authority," id. at 5 9.6(h)(l), which "shall promptly perform an administrative review of the 

record of trial," id. 5 9.6(h)(3). If the Appointing Authority determines that the commissio~l 

proceedings are "administratively complete," the Appointing Authority must transmit the 

record of trial to the Keview Panel, which consists of three military officers,' at least one of 

whom has experience as a judge. Id. 9.6(h)(4). The Review Panel must return the case to the 

Appointing Authority for further proceedings when a majority of that panel "has formed a 

error, it must forward the case to the Secretary with a written opinion recommending that (1 )  

each finding of guilt "be approved, disapproved, or changed to a finding of  Guilty to a lesser- 

included offense" and (2) the sentence imposed "be approved, mitigated, commuted, deferred, 

or suspended." . 4 ( ) ( ) ( b ) .  "An authenticated finding of Not Guilty," however, "shall 

not be changed to a finding of Guilty." 32 C.F.R. 9.6(h)(2). 

I The Secretary must review the trial record and the Review Panel's recommendation and 

9 

10  

definite and firm conviction that a material error of law occurred." Military Commission 

Instruction No. 9,  5 4(C)(l)(a). On the other hand, if a majority of the panel finds no such 

1 9  ( maker. Military Commission Instruction No. 9 .  § 5 In the absence of such a designation, 

17 

18 

"either return the case for further proceedings or * * * forward it to the President with a 

recommendation as to disposition," if the President has not designated him the final decision- 

20 

21 

24 11 Salim Ahmed Hamdan, a Guantanamo detainee on whose behalf this petition has been filed, 

the President makes the final decision, and may approve or disapprove the commission's 

findings or "change a finding of Guilty to a finding of Guilty to a lesser-included offensc, or 

22 

23 

mitigate, commute, defer, or suspend the sentence imposed or any portion thereof." Id. 5 6. 

4. Pursuant to the Military Order, on July 3, 2003, the President designated 

25 

26 

I1 
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1 

2 

3  

3, 2003 Background Briefing on Military Commissions (Ex. A to 415104 Swift Decl.), at 1. 

As  a result of this designation, on December 18, 2003, the Department of Defense (DOD) 

assigned Lieutenant Commander Charles Swift, the named petitioner, to meet with and defend 

4 

5 

6 

Hamdan before a military commission. Dec. 18, 2003 Memorandum Detailing Defense 

Counsel (Ex. H to 4/5/04 Swift Decl.). That same month, Hamdan, who had been housed 

with other enemy combatants at Guantanamo, was moved to a different facility at 

7 

s 

9 

10 

I I 

Guantanamo, Camp Echo, where he has his own cell in which he  may have private 

discussions with his lawyers. Feb. 13,  2004 Briefing on  Detainee Operations at Guantanamo 

Bay (Ex. C to 415104 Swift Decl.), at 10. 

5. On April 6, 2004, Swift filed this petition as an alleged next-friend of 

Hamdan challenging Hamdan's pre-trial confinement, prospective trial, and continued 

I ?  

13 

14 

detention on multiple statutory, constitutional, and treaty-based grounds. Pet. 15-23 (Claims 

For Relief). The petition requests, among other things, an order mandating Hamdan's release 

from confinement in Camp Echo, enjoining respondents from enforcing the Military Order of 

15 

1 6  

20 I of a1 Qaida from on or about February 1996 to on or about November 24, 2001, to commit 

November 13, 2001, compelling respondents to justify Hamdan's continued detention as an 

enemy combatant, and mandating Hamdan's release from U.S. custody in the absence of 

17 

18 

I Y  

adequate justification. Pet. 24-25 (Prayer For Relief). 

6. On July 9, 2004, the prosecutor charged Hamdan with conspiring with Usama 

Bin Laden, Dr. Ayman a1 Zawahari (alkla "the Doctor"), and others members and associates 

25 1 established training ramps, guest houses, and business operations in Afghanistan, Pakistan and 

21 

22 

23 

24 

26 I/ other countries for the purpose of supporting violent attacks against property and nationals 

offenses triable by military commission - namely, attacking civilians, attacking civilian 

objects, murder by an unprivileged belligerent, destruction of property by an unprivileged 

belligerent, and terrorism. Charge 7 12 (attached as Exhibit A); see 32 C .  F.R. $ 8  11.6(a)(2), 

(a)(3), (b)(2),  (b)(3), (b)(4). The charge alleges that "[bletween 1989 and 2001, al Qaida 

I1 (both military and civilian) of the United States and other countries." a. 11 7.  It also alleges 
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that "[iln February of 1998, Usama Bin Laden, Ayman a1 Zawahiri and others under the 

banner of the 'International Islamic Front for Jihad on the Jews and Crusaders,' issued a fatwa 

(purported religious ruling) requiring all Muslims able to do so to kill Americans - whether 

civilian or military - anywhere they can he found and to 'plunder their money."' Id. Q 9. It 

further alleges that "[slince 1989, members and associates of a1 Qaida * * * have carried out 

numerous terrorist attacks, including, but not limited to: the attacks against the American 

Embassies in Kenya and Tanzania in August 1998; the attack against the USS COLE in 

October 2000; and the attacks on the United States on September 11, 2001." Id. 11 11. 

As for Hamdan's role in the conspiracy, the charge asserts that "[iln 1996, Hamdan 

I met with Usama bin Laden in Qandahar, Afghanistan, and ultimately became a bodyguard and 

personal driver for Usama bin Laden," serving in that capacity "until his capture in November 

! of 2001." Id. 11 13(a). The charge further alleges that, in furtherance of a1 Qaida's objectives, 

I Hamdan from 1996 through 2001 "delivered weapons, ammunition or other supplies to a1 

I Qaida members and associates," id. 8 13(a); "picked up weapons at Talihan warehouses for 

i a1 Qaida use and delivered them directly to Saif a1 Adel, the head of a1 Qaida's sccurity 

j committee, in Qandahar, Afghanistan," id. 7 13(h)(l); "purchased or ensured that Toyota 

7 Hi Lux trucks were available for use by the Usama bin Laden bodyguard unit tasked with 

I (1 protecting and providing physical security" for bin Laden, id, 7 13(b)(2); "served as a drivel 

9 11 in a convoy of three to nine vehicles in which Usama bin Laden and others were transported 

o to various areas in Afghanistan" at the time of the 1998 embassy attacks and the September 11 

I attacks, id. 113(b)(4); "drove or accompanied Usama bin Laden to various a1 Qaida- 

2 sponsored training camps, press conferences, or lectures," id. 8 13(c); and "received training 

3 on rifles, handguns and machine guns at the a1 Qaida-sponsored a1 Farouq camp in 

4 Afghanistan," id. 7 13(d). 

5 The Appointing Authority approved and referred the charge to a Military Comtnissiou 

on July 13, 2004. See Exhibit B. The charge is noncapital, so Hamdan faces a maximum 

sentence of life imprisonment. Both the government and Hamdan have proposed that his 
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(1 Commission trial begin in December. Hamdan is scheduled to appear before the Commission 

I on August 23, 2004, for preliminary r n a t t e r ~ . ~  

I1 ARGUMENT 

I1 Since the founding of this nation, the military bas used military commissions during 

P wartime to try violations against the laws of war. Nearly ninety years ago, Congress 

I1 recognized this historic practice and approved its continuing use. And nearly sixty years ago, 

11 the Supreme Court upheld the use of military commissions during World War I1 against a 

I1 series of challenges, including cases involving a presumed American citizen, captured in the 

United States, Ex parte Quirin, 317 U.S. 1 (1942); the Japanese military governor of the 

I Phillippines, Yamashita v. Stver, 327 U.S. 1 (1946); German nationals who alleged that they 

11 worked for civilian agencies of the German government in China, Johnson v. E i sen t ra~er ,  

: ( 339 U.S. 763 (1950); and the spouse of a serviceman posted in occupied Germany, Madsen v. 

r 11 Kinsella, 343 U. S. 341 (1952). Despite the fact that both Congress and the Judiciary have 

I 11 blessed the Executive's use of military commissions during wartime, despite the fact that the 

i 11 statutory framework today is identical in all material respects to that which existed during the 

5 11 prior legal challenges, and despite the fact that the President has inherent power as 

7 1 Commander in Chief to establish military commissions in the war against a1 Qaida and the 

8 I Taliban, petitioner contends that Hamdan's detention pursuant to the Military Order violates 

9 (1 federal statutes, the Constitution, and the Geneva Conventions. As discussed in more detail 

below, these claims cannot be  heard at this time and lack merit in any event.7 

Before his trial, Hamdan will have the opportunity to challenge his status as an enemy 
combatant before a Combatant Status Review Tribunal. See July 7, 2004 Order Establishing 
Combatant Status Review Tribunal, available at 
www.defenselink.mil/news/Ju1/2004/d20040707review.pdf. That Tribunal will only confirm 
whether Hamdan is properly classified as an enemy combatant, not whether he committed the 
offense approved and referred for trial by the Military Commission. 

7 These claims cannot be  heard for the additional reasons that petitioner lacks standing to 
:6 serve as Hamdan's next-friend or as a third party, this Court lacks habeas jurisdiction, a 

mandamus petition is not appropriate given the nature of petitioner's claims, and this Court is 
17 not a proper venue even iF mandamus were a proper vehicle. See Respondents' Motion to 

Dismiss or Transfer dated July 16, 2004. 
!8 
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I. THIS COURT SHOULD ABSTAIN UNTIL THE MILITARY PROCEEDINGS 
ARE COMPLETED AND HAMDAN HAS EXHAUSTED HIS MILITARY 
REMEDIES 

I Petitioner asks this Court to intercede in the midst of an ongoing military process 

designed to determine whether Hamdan has committed violations of the laws of war and other 

offenses triable by military commission. This Court should reject this invitation. Petitioner 

cannot cite any example of a federal court enjoining a military commission - or  a military 

tribunal of any sort - convened during wartime from trying someone whom the Executive 

Branch has determined is affiliated with enemy forces. That is because the law is clear that 

I1 federal courts generally will not consider challenges to military process, jurisdictional or 

I otherwise, until that process has run its course. 

11 The leading case governing the role of the federal courts in addressing challenges to 

military process is Schlesineer v. Councilman, 420 U.S. 738 (1975). There, the Supreme 

Court rejected an Army captain's attempt to enjoin his impending court-martial on charges 

that he wrongfully possessed, transferred, and sold marijuana. Councilman contended that the 

i I military court lacked jurisdiction because the charges were not ccservice connected," but the 

i 

I 

3 

Court held that such a contention did not constitute a sufficient basis to intervene in the 

military proceedings. 

At the outset, the Court recognized that "'military law * * * is a jurisprudence which 

exists separate and apart from the law which governs in our federal judicial establishment."' 

3 

I 

Id. at 746 (quoting Burns v. Wilson, 346 U.S. 137, 140 (1953)). In determining the proper 

role for federal courts presented with challenges to military proceedings, the Court found 

2 

3 

instructive the federal approach to ongoing state court proceedings. The Court observed that 

"considerations of comity [and] the necessity of respect for coordinate judicial systems have 

4 

5 

led this Court to preclude equitable intervention in pending state criminal proceedings unless 

the harm sought to be averted is both great and immediate, of a kind that cannot be eliminated 

6 

7 

8 

by * * * defense against a single criminal prosecution." Id. at 756 (internal quotation marks 

omitted). The Court further observed that this abstention doctrine is "similar" to "the 
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I 11 requirement of the exhaustion of administrative remedies," which is predicated on "the special 

2 

3 

4 

7 11 salience in the military context: As the Court observed, "there is here something more that, 

competence of  agencies * * * to develop the facts, to apply the law in which they are 

peculiarly expert, and to correct their own errors." u. "These considerations[,]" the Court 

concluded, "apply in equal measure to the balance governing the propriety of equitable 

5 

6 

intervention in pending court-martial proceedings." Id. at 757. 

The Court further explained that principles of abstention and exhaustion have special 

12 11 fight wars should the occasion arise." lbld Based on  these "strong considerations,'- d. at 

8 

9 

1 0  

I I 

in our view, counsels stronelv a ~ a i n s t  the exercise of eauitv vower even where. under the 

administrative exhaustion rule, intervention might he avvropriate." Ibid (emphasis added). 

The Court identified that "something" as "the unique military exigencies" that set the military 

apart from civilian society and that relate to its "primary business * * * to fight or be ready to 

13 

14  

liberty by a court lacking jurisdiction constituted "irreparable harm" justifying federal court 

intervention. The Court explained that "'(c)ertain types of injury, in particular, the cost, 

anxiety, and inconvenience of having to defend against a single criminal prosecution, (can) not 

by themselves be considered "irreparable" in the special legal sense of that term."' Id. at 755 

(quoting Youneer v. Harris, 401 U.S. 37, 46 (1971)) (parentheses in -. 

The principles that led the Councilman Court to reject federal court intervention in 

761, the Court held that "when a serviceman charged with crimes by military authorities can 

show no harm other than that attendant to resolution of his case in the military court system, 

I 5  

1 6  

17 

I1 ongoing military proceedings apply with even greater force here, where the President in his 

the federal district courts must refrain from intervention, by way of injunction or otherwise." 

Id. at 758. 

The Court rejected Councilman's contention that the threat of being deprived of  his 
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I 

2 

capacity as Commander in Chief, and with the approval of Congress,' established the military 

commissions challenged herein upon finding that they are "necessary" for "the effective 

3 

4 

5 

conduct of military operations and prevention of terrorist attacks." Military Order 8 l(e). 

Given that the Military Order applies to enemy combatants who are captured during the 

ongoing war with al Qaida and its supporters, the traditional deference courts pay the military 

6 

7 

8 

justice system is at the pinnacle. The Executive Branch, not this court, hears the 

responsibility for protecting the nation from foreign attack and is in the best position to 

determine appropriate procedures for trying enemy combatants charged with violations of the 

9 

1 0  

I1 
NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS; 
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laws of war consistent with national security and the need to provide a full and fair trial. See 

id. $ 5  l(f); 4(c)(2). The Executive Branch has exercised that authority in this war by 

I I 

12 

I 

14 

15 

16 

17 

1s 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IN SUPPORT OF CROSS-MOTION TO DISMISS - 16 
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establishing military conimissions and an elaborate set of procedures governing their use, 

including multiple levels of review. See Statement of Facts Part 3,  m. In these 

circumstances, this Court should await the outcome of  Hamdan's military prosecution before 

considering his legal  challenge^.^ 

' As discussed in greater detail below, the Supreme Court has repeatedly held that one of 
the provisions that President Bush expressly invoked in establishing the military commissions, 
10 U.S.C. 5 821, constitutes congressional authorization for the President to convene military 
commissions during wartime to try violations of the laws of war. And the Supreme Court 
recently made clear in Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2640 (2004) (plurality opinion); 
id. at 2679 (Thomas, J., dissenting), that the AUMF triggered the exercise of the President's - 
traditional war powers, including, under 10 U.S.C. 5 821, the power to convene military 
commissions. 

If a United States servicemen does not have access to the federal courts pending his 
court-martial, surely a nonresident alien captured during wartime should have no greater 
access pending his military trial. Cf. Johnson v. Eisentraner, 339 U.S. 763, 783 (1950) 
(refusing to read Fifth Amendment in manner that would put enemy aliens "in more protected 
position than our soldiers."). The exigencies presented by fighting a war with a ruthless 
enemy are undoubtedly greater than the exigencies related to the need to maintain discipline in 
the armed forces and relied on by Councilman. 

The fact that the Supreme Court in Ex aarte Ouirin, 317 U.S.  1 (1942), considered the 
saboteurs' claims before the military commission proceedings werc complete does not support 
departure from abstention principles here. Ouirin was decided over 30 years before 
Councilman and well before the abstention doctrine underlying Councilman had been 
established. See Younger v. Harris, 401 U.S. 37 (1971). Moreover, in m, the 
petitioners included a presumed American citizen and, unlike Hamdan, were facing the 
prospect of imminent execution. 
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I1 Petitioner claims (Mem. 18-1 9) that Hanldan has already exhausted his military 

remedies, at least with respect to his speedy trial claim under 10 U.S.C. 5 810, because the 

Appointing Authority has rejected that ~ l a i m . ' ~  That argument lacks merit. To begin with, 

the Appointing Authority is not the final decision-maker under the military commission regime 

established pursuant to the Military Order. Hamdan is free to raise the issue before his 

Military Commission and, even if the Military Commission were to consider itself bound by 

the Appointing Authority's prior determination, the claim would still be subject to 

consideration by the Review Panel, the Secretary of Defense, and the President. Hamdan 

therefore has not exhausted his speedy trial claim. 

I Moreover, even assuming that he had, the Councilman rule still calls for abstaining 

until the military process runs its course. 420 U.S.  at 757. Indeed, federal courts have 

! rejected the contention that alleged speedy trial violations cause irreparable harm that justifies 

I pre-trial intervention by a reviewing court. In Carden v. Montana, 626 F.2d 82 (9Ih Cir. 

I 1980), for example, the Ninth Circuit held that an alleged speedy trial violation in state court 

j did not constitute "the type of 'special circumstances' which warrant federal intervention" on 

i habeas. Id. at 84. The court noted that the Supreme Court has identified the limited 

7 11 circumstances in which departure from the abstention doctrine is appropriate, namely, "in 

I 11 cases of proven harassment or prosecutions undertaken by state officials in bad faith without 

9 hope of  obtaining a valid conviction and perhaps in other extraordinary circumstances were 

o irreparable injury can be shown." m. (quoting Perez v. Ledesma, 401 U.S.  82, 85 (1971)) 

I The Ninth Circuit went on to rule that the petitioners had not shown irreparable injury, 

2 because their right to a speedy trial could be vindicated after the trial, via dismissal of the 

3 (1 charges m. 

I1 The Supreme Court's holding in United States v. MacDonald, 435 U.S. 850 (1978), 

16 ' O  Petitioner states (Mem. 19) that "many of the issues presented here have already been 
decided by the Appointing Authority," but the record shows that the only claim he has 

17 presented to the Appointing Authority is Count One of this petition (denial of speedy trial 
under 10 U.S.C. $ 810). 

!8 
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makes clear that a speedy trial claim does not generally afford a reviewing court a basis to 

take the extraordinary step of disrupting or precluding a trial. There, the Court ruled that a 

criminal defendant may not appeal before trial an order denying his motion to dismiss on 

speedy trial grounds. The Court explained that "the Speedy Trial Clause does not * * * 
encompass a 'right not to be tried" which must be upheld prior to trial if it is to be enjoyed at 

1 a [ ]  , at 861. Rather, "[ilt is the delay before trial, not the trial itself, that offends against 

11 the constitutional guarantee," and whether that delay prejudiced the defendant's ability to 

11 obtain a fair trial cannot generally be determined until "after the relevant facts have been 

developed at trial." Id. at 858. 

I It follows that the one claim for which Hamdan has sought initial review in the military 

system - a violation of his alleged right to a speedy trial under 10 U.S.C. 5 810 - provides 

no basis for this Court to depart from the Councilman rule. Even assuming Section 810 

applied to him, but see Part tI(A), below, whatever right Hamdan would have under that 

provision could be h l l y  vindicated under MacDonald through post-trial review of the impact 

on Hamdan's defense of the allegedly unlawful delay. Because Hamdan has shown "no harm 

other than that attendant to resolution of his case in the military court system," this Court 

"must refrain from intervention, by way of injunction or otherwise." Councilman, 420 U.S. 

at 758. 

As for the remaining claims in the petition, Hamdan has raised none in the military 

system. He offers several reasons why this Court should create an exception to the 

Councilman abstention and exhaustion rule in this case, none of which has merit. First, 

Hamdan cites Reid v. Covert, 354 U.S. 1 (1957) (plurality opinion), and United States ex rel. 

Toth v. Ouarles, 350 U.S. 11 (1955), for the proposition that the Supreme Court has not 

always required exhaustion of military remedies before considering challenges to the 

jurisdiction of military courts to proceed against particular persons. Hamdan's reliance on 

:6 these cases, however, is misplaced because those cases involved challenges by U. S.-citizens 

:7  who were undisputedly civilians and were charged with offenses unrelated to warfare. See 

18 
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6 11 is a member of al Qaida or was otherwise involved in terrorism against the United States. 

I 

2 

3 

4 

5 

United States v. Verduro-Urauidez, 494 U.S. 259, 270 (1990) ("Since respondent is not a 

United States citizen, he can derive no comfort from the Reid holding."). The Court was 

concerned in those cases about "the disruption caused to petitioners' civilian lives" by the 

"deprivation of liberty." Councilman, 420 U.S. at 759. 

Here, by contrast, the President has determined that there is reason to believe Hamdan 

7 

8 

Following that determination, Hamdan was charged with conspiring with Usama bin Laden 

and other top leaders of al Qaida to commit offenses triable by military commission, namely, 

Y 

1 0  

I I 

attacking civilians, attacking civilian objects, murder by an unprivileged belligerent, 

destruction of property by an unprivileged belligerent, and terrorism. See Charge (Exhibit 

A). Hamdan's military prosecution thus presents military exigencies related to the conduct of 

12 

I1 

14  

war and the national security of the United States that were simply non-existent in Rrid and 

m. 
Petitioner cannot point to any authority for the proposition that the federal courts must 

1 5  

1 6  

determine the correctness o f  the military's determination that captured individuals are enemy 

fighters before the military courts can exercise jurisdiction over those persons. In fact, in 

I7  

1 8  

22 I enemy offenses against the laws of war."). And on the related question regarding the exercise 

Eisentrager, the Court observed that "the 'power of the military to exercise jurisdiction over 

members o f  the armed forces, those directly connected with such forces, or enemy 

1 9  

20 

21 

23 11 of jurisdiction over a detained enemy combatant for the duration of the armed conflict, five 

belligerents, prisoners of war, or others charged with violatine. the laws of war,"' is "'well- 

established."' 339 U.S. at 786 (quoting Duncan v. Kahanamoku, 327 U.S.  304, 312-314 

(1946) (emphasis added)); w. ("[Tlhe Military Commission is a lawful tribunal to adjudge 

24 11 members of the Supreme Court recently indicated that the military can makc that jurisdictional 

25 

26 

27 

28 

NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS, 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - 19 I N ~ T ~ O  STATES A T T D H N ~ Y  

(CO4-0777RSL ) bOl UNlUN STRiPT S U I T r 1 1 0 0  

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 247 of 329



I 

2 

3 

6 11 appropriately authorized and properly constituted military tribunal"); at 2674 (Thomas, I . ,  

determination, even when that detainee is a United States citizen." Hamdi v. Rumsfeld, 124 

S. Ct. 2633, 2648 (2004) (plurality opinion) ("[A] citizen-detainee seeking to challenge his 

classification as an enemy combatant must receive notice of the factual basis for his 

4 

5 

classification, and a fair opportunity to rebut the Government's factual assertions before a 

neutral decisionmaker.") (emphasis added); id. at 2651 (standards "could be met by an 

7 

8 

dissenting) (courts cannot second-guess President's decision to detain enemy combatant). It 

follows that Hamdan - an alien with no ties to the United States who will have a full and f a i ~  

9 

1 0  

I I 

1 2  

13 

committed an offense in a charge that has been referred to (and approved by) the Appointing 

Authority, petitioner's claim (Mem. 69-71) that the Military Commission lacks jurisdiction 

opportunity to press his defenses before the Military Commission - has no right to obtain a 

pre-trial ruling from this Court on the propriety of the commission's exercise of ju r i~d ic t ion . '~  

In any event, there is no doubt that the Military Commission has jurisdiction over 

Hamdan's person. Military Comlnission Order No. 1 provides that the military comlnissions 

"shall have jurisdiction over only an individual * * * (1) subject to the President's Military 

14 

15  

16 

- 
I I Hamdi makes clear that petitioner's analogy (Pet. 's Mem. 70) to the alien enemy 

doctrine is inapt. Regardless o f  the respective competence of the courts and the military in 
determining whether an individual is a citizen, the question whether an individual captured 
during wartime is an enemy combatant is a quintessentially military judgment. Indeed, while 
courts have reviewed the "jurisdictional fact" of whether the petitioner is in fact the citizen of 
a hostile power and therefore subject to the President's authority under the Alien Enemy Act, 
see, a, United States ex rel. Schwarzkopf v. Uhl, 137 F.2d 898, 900 (2d Cir. 1943), they 
will not review the President's determination that the alien is dangerous and should be 
removed. See Ludecke v. Watkins, 335 U.S. 160, 164, 170 (1948). The detertnination 
whether an individual is  an enemy combatant is much more akin to the latter determination 
than the former. 

Order and (2) alleged to have committed an offense in a charge that has been referred to the 

Com~nission by the Appointing Authority. 32 C.F.R. $ 9.3(a). Because the Presidcnt has 

determined that Hamdan is subject to the Order, and because Hamdan is allegcd to have 

AS mentioned in note 6,  above, Hamdan will have an additional opportunity before the 
Combatant Status Review Tribunal - under procedures equivalent to what the 
Hamdi plurality suggested would be sufficient for citizens - to show that he is not an enemy 
combatant. 
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"had jurisdiction pursuant to acts of Congress," whereas the military commissions here were 

"established by a brief Executive Order." This argument lacks merit because its premise - 

that Congress has not authorized the Military Commission to which Hamdan is subject - has 

been rejected by the Supreme Court numerous times. See Ex varte Ouirin, 317 U.S. 1 

(1942); Yamashita v. Stver, 327 U. S. 1 (1946) (discussed in Part V, infra). 

Councilman's abstention and exhaustion rule applies with particular force to challenges 

I 

2 

3 

l o  (1 such as this one to a wartime prosecution before a military commission, where separation-of- 

over Hamdan is meritless. 

Petitioner argues nevertheless (Mem. 21 n.5) that there is an even greater justification 

for federal court intervention here than in Reid and m, because the military courts there 

II I powers principles call for special restraint on the part of the judiciary I' While petitioner 

I ?  

13 

claims that federal courts have more expertise when it comes to resolving the claims he has 

raised, the Supreme Court has never held that the expertise of the federal courts is a sufficient 

14 

15  

1 6  

ir ) spouses of servicemen in and the ex-serviceman in m, does not have a "substantial 

reason standing alone to justify departure from the abstention and exhaustion rule. Indeed, the 

Councilman Court specifically distinguished Reid and Toth on the basis of the petitioners' 

undisputed status as civilians who raised "substantial arguments" regarding "the right of the 

17 

18 

military to try them at all." Because Hamdan is an alien captured during an ongoing armed 

conflict and determined by the military to be an enemy combatant, he, unlike the U.S. citizen- 

22 I1 person detained as an enemy combatant merely because the detainee disputes his status as 

20 

2 1  

argument'' that the military lacks jurisdiction over him. Indeed, the Hamdi Court rejccted any 

notion that the President is disabled from exercising Commander-in-Chief authority over a 

I/ 
NOTICE O F  MOTION AND RESPONDENTS' CROSS-MOTION TO DISMISS; 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - ? I  

24 

25 

26 

27 

28  

I I Petitioner contends that military commissions are less entitled than courts-martial to the 
assumption that they will "'vindicate' defendants' 'constitutional rights." Pet.'s Mem. 21 n.5 
(quoting Councilman, 420 U.S. at 758). As a nonresident alien with no voluntary contacts 
with the United States, however, Hamdan does not have any constitutional rights. See Part 
IV(A), infra. Second, whatever role the federal courts are to play in reviewing petitioner's 
legal claims, they will be in a much better position to consider the argument that the military 
commission's procedures deprived Hamdan of any constitutional or statutory rights he may 
have after the trial has taken place. See MacDonald, m. 
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I 

2 

such. 124 S.  Ct. at 2642-2643 (plurality opinion); id. at 2674 (Thomas, J .  dissenting). The 

Court ruled that the President has the power to detain an enemy combatant when "it is 

3 

4 

s 

6 

7 

sufficiently clear that the individual is, in fact, an enemy combatant; whether that is 

established by concession or by some other process that verifies this fact with sufficient 

certainty seems beside the point." Id. at 2643. 

Finally, petitioner contends (Mem. 22) that this Court should intervene because the 

Military Commission and the Appointing Authority are "highly unlikely" to find that 

8 

9 

l o  

I I  

Hamdan's claims have merit. Petitioner relies on Parisi v. Davidson, 405 U.S.  34 (1972), 

where the Court permitted a habeas claim to proceed while court martial proceedings were 

pending. That case, however, did "not concern a federal district court's direct intervention in 

a case arising in the military court system." Id. at 41. Instead, "[tlhe petitioner's application 

12 

I 3  

16 (1 discharge the petitioner sought was not available as a remedy in the pending court-martial, id. 

for an administrative discharge - upon which the habeas corpus petition was based - 

antedated and was independent of the military criminal proceedings." m. Moreover, "[tlhe 

14 

15  

procedures and corrective opportunities of the military administrativc apparatus had * * * been 

wholly utilized at the time" of the habeas proceedings, id. at 38-39, and the administrative 

17 

1 8  

19 

at  43. Here, by contrast, petitioner's claims arise out of Hamdan's designation for trial before 

the Military Commissior~ and are a direct attack on the authority of that Military Commission 

to proceed against him; as such they are not independent of the military proceedings, and the 

20 

21 

25 11 improper for this Court to take up his claims now. I f  this Court nevertheless chooses to do 

military authorities do have the power to order the relief petitioner seeks. Furthermore, 

petitioner has not exhausted his remedies, and he points to no authority permitting relief from 

22 

23 

24 

26 11 SO, it should still dismiss the petition, because each and every claim petitioner advances lacks 

the exhaustion requirement solely based on a litigant's prediction that the forum in which his 

claims must initially be brought will conclude that they lack merit. 

In sum, because military proceedings against Hamdan are ongoing, it would be 

27 1 merit. 
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11. HAMDAN'S DETENTION DOES NOT VIOLATE 10 U.S.C. 6 810 

Petitioner argues (Pet.'s Mem. 31-33) that Hamdan's present confinement at Camp 

Echo violates his alleged right to a speedy trial under Article 10 of the Uniform Code of 

Military Justice (UCMJ), 10 U.S.C. 8 810. Petitioner's claim lacks merit for at least three 

reasons. First, the President has designated Hamdan for trial by a military commission for 

violation of the laws of war, so provisions of the UCMJ governing courts-martial do not apply 

to him. See Ex. E to 415104 Swift Decl (2123104 Memorandum from the Appointing 

Authority Legal Advisor to Charles Swift re: Application of Article 10, UCMJ). Second, as 

I1 nature or length of his detention. That is because he has no legal entitlement to a particular 

9 

1 0  

11 

an enemy combatant who is subject to detention for the duration of the ongoing armed 

conflict, see w, 124 S. Ct.  at 2641-2642 (plurality opinion); id. at 2681-2682 (Thomas, 

J . ,  dissenting), Hamdan has no legal basis on which to raise a speedy trial claim related to the 

16 1) bringing and approving charges against him, much less that he has been prejudiced by the 

13 

1 4  

1 5  

alleged delay. 

form of detention (u, to stay at Camp Delta) even assuming he  were not subject to trial. 

Third, even if Article 10 were applicable to him, Hamdan would not be entitled to any relief, 

because he has failed to show that the military did not act with "reasonable diligence" in 

A. The Provisions Of The UCMJ Applicable To Courts-Martial Do Not 
Apply To Hamdan, Whom The President Has Designated For Trial 
Before A Military Commission. 

Petitioner argues (Mem. 29-31) that because the UCMJ extends courts-martial 

jurisdiction over "persons within an area leased by * * * the United States," 10 U.S.C. 

22 

23 

24 

17 11 commissions to try violiitions of the laws of war, see Article 21 ("The provisions of this 

8 802(a)(12), it follows that all of the substantive and procedural rules set out in the UCMJ, 

including Article 10, arc: automatically applicable to him. There is a crucial flaw in his logic. 

The rules set out in the UCMJ apply to courts-martial, not commissions. Pursuant to the 

25 

26 

NOTICE O F  MOTION AND I<ESPONDENTS3 CROSS-MOTION T O  DISMISS; 
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I (1 chapter conferring jurisdiction upon courts-martial do not deprive military commissions * * * 
2 

3 

6 1 and procedures governing courts-martial, it has taken a hands-off approach with respect to 

of concurrent jurisdiction with respect to offenders or offenses that by statute or by the law of 

war may be tried by military commissions"), it does not purport to subject such commissions 

4 

5 

to its comprehensive set of rules governing courts-martial. Indeed, the Supreme Court has 

repeatedly recognized that while Congress has prescribed in detailed fashion the jurisdiction 

7 

8 

wartime military commissions, by recognizing and approving their use but not regulating their 

procedures. 

9 

10 

I I 

1 4  11 preserve their traditional jurisdiction over encmy combatants unimpaired by the Articles," and 

In Yamashita v. Stver, 327 U.S. 1 (1946), the Supreme Court expressly rejected the 

contention that a military commission convened to try General Yamashita, an enemy 

combatant, was subject to the procedures in the Articles of War (the precursor to the UCM J )  

12 

13 

governing courts-martial. The Court explained that, by Article 15 of the Articles of War 

(now Article 21 of the UCMJ), Congress "recogniz[ed] military commissions in order to 

I 5  

16 

"gave sanction ' * * to any use of the military commission contemplated by the common law 

of  war." Id. at 19. Although the Court relied in part on the fact that General Yamashita did 

17 

I8 

19 

not fall within the categories of persons made subject to the jurisdiction of courts-martial by 

the Articles of War, the Court also based its holding on the fact that "the military commission 

before which he was tried, though sanctioned, and its jurisdiction saved, by Article 15, was 

20 

21 

22 

25 I/ trial was not conducted in strict accordance with the specific Articles of War governing 

not convened by virtue of the Articles of War. but vursuant to the common law of war," m. 
(emphasis added). Moreover ,  the Court in Madsen v. Kinsella, 343 U.S. 341 (1952), 

subsequently rejected any suggestion that the Articles of War would apply to the trial by 

23 

24 

26 

27 

28 
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1) courts-martial. " 

II The Madsen Court characterized the unique nature and purpose of military 

11 commissions: 

Since our nation's earliest days, such commissions have been constitutionally 
recognized agencies for meeting many urgent governmental responsibilities related to 
war. Thev have been called our commonlaw war courts. Thev have taken manv forms , ~ 

and borne-many names. Neither their procedure nor their jurisdiction has been 
prescribed bv statute. It has been adapted in each instance to the need that called it 
forth. 

Id. at 346-348 (footnotes omitted) (emphasis added). The Court went on to hold that, "[iln - 

the absence of attempts by Congress to limit the President's power, it appears that, as 

Commander-in-Chief o f  the Army and Navy of the United States, he  may, in time of war, 

11 establish and prescribe the jurisdiction and procedure of military commissions, and of 

I tribunals in the nature of such commissions, in territory occupied by Armed Forces of the 

I United States." M. at 348. The C O U ~  explained that, in contrast to Congress' active 
I 11 regulation of "the jurisdiction and procedure of United States courts-martial," id. at 349, 

Congress had shown "evident restraint" with respect to making rules for military I X 11 commissions, m. The Court further explained that Article I5  (now UCMJ Article 21) 
i 1) reflected Congress' intent to allow the Executive Branch to exercise its discretion as to what 

form of tribunal to employ during wartime. Id. at 353 

When the President established military commissions to try unlawful combatants in the I II 
' 11 ongoing armed conflict with a1 Qaida and the Taliban and set out the procedures that will 
n 

govern them, he exercised the very discretion that the Madsen Court held was implicit in his 
I 

powers as Commander in Chief and was left unrestricted by Congress. See 32 C.F.R. Parts 
7 1 9-17 (2004)  Because, as Madsen explained, Congress did not purport to apply the numerous 
1 

l 4  In Reid v. Covert, 354 U.S. 1 (1957), a plurality of the Supreme Court ruled that a 
U.S.-citizen civilian spouse of a serviceman could not he subjected to the jurisdiction of a 
court-martial during peacetime. The Reid plurality concluded that Madsen was not controlling 
because Madsen involved a trial in occupied enemy territory, where "the Army commander 
can establish military or civilian commissions a s  an arm of  the occupation to try everyone in 
the occupied area." 354 U.S. at 35 n.63. Madsen remains good law today, and the Supreme 
Court has limited Reid to its facts. See United States v. Verdueo Urquidez, 494 U. S. 259, 
270 (1990). 

II 
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1 

2 

3 

UCMJ provisions regulating courts-martial to the common law military commissions, 

Article 10 of the UCMJ, which sets out a speedy trial standard for courts-martial, is 

inapplicable to Hamdan. 

4 

s 

Petitioner contends nevertheless (Mem. 31) that because the President expressly 

invoked the UCMJ in establishing the military commissions, he must afford Hamdan all of the 

6 

7 

8 

procedural protections set forth in the UCMJ. The latter proposition does not follow from the 

former. The President invoked the provisions of the UCMJ that recognize his authority to 

use military commissions to try violations of the laws of war, Article 21, and to create a set of 

9 

1 0  

procedures to govern them, Article 36. Reliance on that authority, which the Supreme Court 

has construed to set military commissions apart from courts-martial and the UCMJ rules that 

I I 

12 

1 3  

14 

govern them, could not logically trigger application of  the entire UCMJ. Indeed, that is 

essentially the argument the Court rejected in Yamashita and Madsen. In any event, that 

enemy combatants facing military commissions do not receive the protection of Article 10 is 

not "contrary to or inconsistent with" the UCMJ, 10 U.S.C. 5 836(a), because, as Congress 

I5  

16 

recognized in taking a hands-off approach, military commissions convened during wartime to 

try violations of the laws of war must deal with military exigencies in administering justice. 

17 

18 

Because of the unique context in which the commissions operate, and the need for flexibility 

that context presents, it is not "contrary to or inconsistent with" the UCMJ for the 

19 

20 

21 

commissions to try enemy combatants for violations of the laws of war without adhering to the 

speedy trial rules that apply to courts-martial." 

23 

24 

25 

26 

27 

28 

I S  Even assuming that Article 10 does apply to the military commissions, Hatndan cannot 
claim its protection, at least insofar as he seeks release from his present confinement. That is 
because the military has determined that Hamdan is an enemy combatant. As such, he may be 
detained for the duration of hostilities. w, 124 S. Ct. at 2641 (plurality opinion); id. at 
2679 (Thomas, J. dissenting) (suggesting enemy combatant can he detained past cessation of 
formal hostilities). In light of his combatant status, Hamdan has no legal right to seek release 
from a particular form of  confinement based on the length of time he has been held without a 
trial, even assuming that the speedy trial standards applied and that the military was not 
complying with them. 
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3 I Even assuming speedy trial concepts under Article 10 applied to Hamdan's 

1 

2 

B. Even Assuming Hamdan Has Standing To Assert A Violation Of 
Article 10, His  Claim Fails As  A Matter Of Law. 

7 1) petitioner states on this score is that "the Government did not need over two years to gather 

4 

s 

6 

a ( evidence.* Pet.'s Mem. 3 2  That conclusory statement is patently insufficient. To begin 

confinement, petitioner has not established any violation. In order to prcvail on an Article 10 

claim, petitioner must establish that the government has failed to proceed against Hamdan with 

"reasonable diligence." United States v. Coooer, 58 M.J. 54, 58 (C.A.A.F. 2003). All that 

14 I was placed in Camp Echo to facilitate his ability to meet with counsel in connection with the 

9 

10 

I I 

12 

1 3  

with, to the extent there is any relevant time period for an individual lawfully detained as an 

enemy combatant, the Article 10 clock would not begin to run until the detainee is "ordered 

into arrest or confinement" pursuant to a charge. 10 U. S.C. 5 810; see Cooper, 58 M.J. at 

58 (Article 10 triggered "when a servicemember is placed in pretrial confinement"). Thus, 

any speedy trial clock here would not have begun to run until December 2003, when Hamdan 

I 5  

16 

impending charges. 

Moreover, the amount of time that has elapsed, standing alone, does not suggest, much 

17 

18 

22 11 in which a care must he prosecuted because there are perfectly reasonable exigencies that arise 

less establish, the absence of reasonable diligence. As the military courts have made clear, 

"[tlhere is no 'magic number' of days in pretrial confinement which would give rise to a 

I9 

20 

21 

presumption of an Article 10, UCMJ,  speedy trial violation." United States v. Goodc, 54 

M.J.  836 (N-M Ct. Crim. App. 2001); United States v. Kossman, 38 M.J. 258 (C.M.A. 

1993) ("Pointedly, however, the drafters of Article 10 made no provision as to hours or days 

25  I1 confinement failed to make out an Article 10 or constitutional speedy trial violation. Id. at 

23 

24 

26 11 838-840. Here, the government bas charged Hamdan with participating in a foreign-based, 

in individual cases which just do not fit under a set time limit.") (internal quotation marks 

omitted). In the Goode case, the court held that a defendant who spent 337 days in pretrial 

27 11 far-reaching conspiracy spanning five and a half years. See Charge nl 12-13 (Exhibit A). The 
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I 

2  

3 

4 

s 

r 11 prejudiced by delay of more than five years); MacDonald, 435 U.S. at 858 (constitutional 

breadth and complexity of the charge as well as the fact that it was brought during the ongoing 

war against a1 Qaida and its supporters refutes petitioner's unsupported assertion that the 

government is engaged in "foot dragging." Mem. 32. See Barker v. Wineo, 407 U.S. 514, 

531 (1972) ("[Tlhe delay that can he tolerated for an ordinary street crime is considerably less 

than for a serious, complex conspiracy charge."). 

6 

7 

8 

Petitioner's claim also founders on his failure to show prejudice from the alleged delay 

See Barker, 407 U. S. at 533-534 (identifying four factors relevant to constitutional speedy 

trial claim, including prejudice to the defendant, and holding that defendant was minimally 

10  

1 1  

1 2  

I3 

1 7  I confinement "creates a genuine risk of psychological injury," that could impair his ability to 

speedy trial right protects against three types of injury, but "the most serious" is impairment 

of the defense caused by delay); Coooer, 58 M.J .  at 61 (directing military courts to consider 

Barker factors in evaluating Article 10 claim). Petitioner's contention that his defense will be 

based on testimony "that grows more stale with each passing day" falls well short of the 

14 

1s 

16 

mark. Such "[gleneralized assertions of the loss of memory, witnesses, or evidence are 

insufficient to establish actual prejudice." United States v .  Manning, 56 F.3d 1188, 1194 (9'h 

Cir. 1995). Likewise, petitioner's assertion (Pet.'s Mem. 33) that Hamdan's present 

20 I conjecture") Petitioner's speedy trial claim must therefore be dismissrd. 

18 

19 

assist in his own defense is precisely the kind of speculative claim that cannot form the basis 

for a finding of prejudice.16 See m. (rejecting prejudice claim that embraces "purc 

21 

22 

23 

24 

I1 
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111. HAMDAN'S CONFINEMENT PRIOR TO TRIAL DOES NOT VIOLATE 
THE GENEVA CONVENTIONS 

Petitioner contends (Mem. 33-41) that Hamdan's confinement in Camp Echo prior to 

his trial violates Article 103 of the Geneva Convention Relative to the Treatment of Prisoners 

26 

27 

28 

16 The vague and generalized nature of petitioner's claims only serve to highlight the 
premature status of this proceeding. See Part I (Argument), m. Because "resolution of a 
speedy trial claim necessitates a careful assessment of the particular facts of the case," the 
claim - if it can be considered in federal court at all - is "best considered only after the 
relevant facts have been developed a t  trial." MacDonald, 435 U.S. at 858. 
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1) of War (GPW), 6 U.S.T. 3316 (1955),17 and Common Article 3 ' b f  the same treaty. Because 

11 the Geneva Conventions (1) are not self-executing, (2) do not apply to this conflict, and (3) do 

I not afford a basis for relief even if they were self-executing and applied to this conflict, 

I petitioner's claim lacks merit. 

II A. The Geneva Conventions Are Not Self-Executing. 

11 Petitioner's reliance on provisions of the 1949 Geneva Conventions fails at the outset, 

11 because, as the Conventions' text and legislative history conclusively show, and as a solid 

I1 majority of courts have held, those Conventions are not self-executing. Indeed, the CPW 

1 ( contains many provisions that. when considered together, demonstrate that the contracting 

I I parties understood that violations of the treaty would be enforced through diplomatic means 

I As the Fourth Circuit recently explained: 

1 1  I7 That Article provides, in relevant part: 
I 

Judicial investigations relating to a prisoner of war shall be conducted as rapidly as 
circumstances permit and so that his trial shall take place as soon as possible. A prisoner of 
war shall not be confined while awaiting trial unless a member of the armed forces of the 
Detaining Power would be so confined if he were accused of a similar offense, or if it is 
essential to do so in the interests of national security. In no circumstances shall this 
confinement exceed three months. 

7 1) GPW art. 103. 

18 

8 11 That Article prov~des,  in relevant part: 

9 

0 

To this end the following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons: 

In the case of armed conflict not o f  an international character occurring in the territory 
of one of the High Contracting Parties, each party to the conflict shall be bound to apply, as a 
minimum, the following provisions: 

1 

2 

3 

(d) The passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. 

1. Persons taking no active part in the hostilities, including members of armed forces who 
have laid down their arms and those placed hors de combat by sickness, wounds, detention, or 
any other cause, shall in all circumstances be treated humanely, without any adverse 
distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar 
criteria. 

GPW art. 3. 
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[Wlhat discussion there is [in the text of the GPW] of enforcement focuses 
entirely on the vindication by diplomatic means of treaty rights inhering in sovereign 
nations. If two warring parties disagree about what the Convention requires of them, 
Article 11 instructs them to arrange a "meeting of their representatives" with the aid of 
diplomats from other countries, "with a view to settling the disagreement." Geneva 
Convention, at art. 11. Similarly, Article 132 states that "any alleged violation of the 
Convention" is to be resolved by a joint transnational effort "in a manner to be decided 
between the interested Parties." Id. at art. 132; cf. 2. at arts. 129-30 (instructing 
signatories to enact legislation providing for criminal sanction for "persons committing 
* * * grave breaches of the present Convention"). We therefore agree with other 
courts of appeals that the language in the Geneva Convention is not "self-executing" 
and does not "create private rights of action in the domestic courts of the signatory 
countries." Huynh Thi Anh v. Levi, 586 F.2d 625, 629 (61h Cir. 1978) (applying 
identical enforcement arovisions from the Geneva Convention Relative to the Protection 
of Civilian Persons i n ' ~ i m e  of War,  Feb. 2, 1956, 6 U.S.T. 3516); see also Holmes v. 
Laird, 459 F.2d 1211, 1222 (D.C. Cir. 1972) (noting that "corrective machinery 
specified in the treaty itself is nonjudicial"). 

10 11 Hamdi v. Rumsfeld, 316 F .3d  450, 468-469 (4th Cir. 2003), vacated on other grounds, 

124 S. Ct. 2686 (2004); see also Al Odah v. United States, 321 F.3d 1134, 1147 (D.C. Cir. 

2003) (Randolph, J . ,  concurring), overruled on other grounds, Rasul v. Bush, 124 S. Ct. 2686 

(2004); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-810 (D.C. Cir. 1984) (Bork, 

J., concurring); Handel v. Artukovic, 601 F. Supp. 1421, 1424-1426 (C.D.  Cal. 1985). l 9  

l 9  Article 11 provides in full: 

In cases where they deem it advisable in the interest of protected persons, particularly 
in cases of disagreement between the Parties to the conflict as to the application or 
interpretation of the provisions of the present Convention, the Protecting Powers shall lend 
their good offices with a view to settling the disagreement. 

For this purpose, each of the Protecting Powers may, either at the invitation of one 
Party or on its own initiative, propose to the Parties to the conflict a meeting of their 
representatives, and in particular of the authorities responsible for prisoners of war, possibly 
on neutral territory suitably chosen. The Parties to the conflict shall be bound to give effect to 
the proposals made to them for this purpose. The Protecting Powers may, if necessary, 
propose for approval by the Parties to the conflict a person belonging to a neutral Power, or 
delegated by the lnternational Committee of the Red Cross, who shall be invited to take part in 
such a meeting. 

24 II Article 132 provides in full: 

At the request of a Party to the conflict, an enquiry shall be instituted, in a manner to 
he decided between the interested Parties, concerning any alleged violation of the Convention. 
If agreement has not been reached concerning the procedure for the enquiry, the Parties 
should agree on the choice of an umpire who will decide upon the procedure to be followed. 
Once the violation has been established, the Parties to the conflict shall put an end to it and 
shall repress it with the least possible delay. 

I' NOTICE OF MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS; 
CONSOLIDATED RETURN TO PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - 30 

I4 
UNITED T A T L S  ATTORNLY 

Review Exhibits 1-15
Aug. 24, 2004 Session
Page 258 of 329



I II The Fourth Circuit alluded to the fact that there was one area in which the contracting parties 

2 

3 

4 

7 11 Article 130 ("Grave breaches to which the preceding Article relates shall be those involving 

sought to go beyond diplomacy to enforce violations of the treaty: "grave breaches," which 

the parties pledged to punish themselves by enacting domestic criminal legislation. 

See Article 129 (GPW) ("The High Contracting Parties undertake to enact any legislation 

s 

6 

necessary to provide effective penal sanctions for persons committing, or ordering to be 

committed, any of the grave breaches o f  the present Convention defined in [Article 1301."); 

1 2  1 obviously does not create any privately enforceable rights The Executive Branch, through its 

8 

9 

l o  

1 1  

1 3  11 ability to bring prosecutions, remains responsible for ensuring adherence to the treaty. In 

any of the following acts, if committed against person or property protected by the 

Convention: * * * wilfully depriving a prisoner of war of the rights of fair and regular trial 

prescribed in this C o n ~ e n t i o n . " ) . ~ ~  Congress responded by enacting the War Crimes Act of 

1996, 18 U.S.C. 5 2441. That Act provides a means for remedying grave breaches, but 

I4 11 light of this clear textual framework for enforcing the treaty, there is no sound basis on which 

I S  

1 6  

20 I Conventions," the Report states that "[tlhe parties agree, moreover, to enact legislation 

to conclude that the treaty provided prisoners of war, let alone unlawful combatants such as 

Hamdan, with private rights of action. 

17 

18  

19 

2 1  I1 necessary to provide effective penal sanctions for persons committing violations of the 

Contrary to petitioner's claim (Mem. 39-40), the legislative history does not suggest 

otherwise. In fact, the Senate Report on which petitioner relies makes clear that the GPW is 

self-executing. In a section titled "Provisions Relating To Execution Of The 

'D The other Articles of the GPW governing execution of the Convention reinforce the 
conclusion that the treaty is not self-executing. They call for the contracting parties to permit 
representatives of the Protecting Powers (neutral nations) and the International Committee of 
the Red Cross to visit prisoners of war (Art. 126); to inculcate the principles of the 
Convention in their countries' populace (Art. 127); and to communicate with one another 
"through the Swiss Federal Council and, during hostilities, through the Protecting Powers, the 
official translations of the present Convention, as well as the laws and regulations which thev 
mav adopt to ensure the avvlication thereof," (Art .  128) (emphasis added). See also Art. 8 
("The present Convention shall be applied with the cooperation and under the scrutiny of the 
Protecting Powers [neutral nations] whose duty it is to safeguard the interests of the Parties to 
the conflict."). 

I1 
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I (1 contentions enumerated as  grave breaches[.]" S. Exec. Rep. No. 84-9 (1955), at 7.  The 

2 Report celebrates this provision as "an advance over the 1929 [Geneva] instruments which I1 
3 1) contained no corresponding provisions." u. 

r I/ Significantly, the Supreme Court interpreted the I929 Geneva Convention in Johnson 

5 11 v. Eisentraeer, 339 U.S. 763 (1950), and held that it was not self-executing. The Court ruled 

6 (1 there that the German prisoners of war who were challcnging the jurisdiction of the military 

7 11 commission which convicted them "could not" invoke the Geneva Convention because 

1 1  11 M. at 789 & n. I 4  The Senate that ratified the I949 GPW was operating against the 

8 

9 

10 

12 (1 backdrop of Eisentraeer, yet in discussing the "advance[s]" over the 1929 treaty, it never so 

It is * * * the obvious scheme of the Agreement that responsibility for 
observance and enforcement of these rights is upon political and military authorities. 
Rights of alien enemies are vindicated under it only through protests and intervention of 
protecting powers as the rights of our citizens against foreign governments are 
vindicated only by Presidential intervention. 

11 1) much as  suggested that alleged violations of the updated GPW could be enforced through 

I4 I1 private actions. To the contrary, the one "advance" contemplated and remarked upon was the 

1 5  11 enactment of criminal legislation to address "grave breaches." S. Exec. Rep. No. 84-9 

I 6  (1 (1955). at 7, 27 ("the grave breaches provisions cannot be regarded as self-executing"). 

17 (1 Moreover, in addressing how future compliance with the treaty would he achieved, the Senate 

I S  11 Report did not mention legal claims or judicial machinery, but instead observed that "the 

19 1) weight of world opinion," would "exercise a salutary restraint on otherwise unbridled 

20 11 actions." at 32 

-I1 I1 Given that it is apparent on the face of the treaty and from the legislative history that 

22 11 thc parties contemplated the need for enacting legislation, the Fourth Circuit's conclusion in 

Hamdi that the GPW is not sclf-cxccuting is undoubtedly correct. Petitioner's claim 
23 I1 - 
24 11 (Mem. 37) that this Court is "bound" by the Ninth Circuit's dcrision in 1 re Terriw, 156 
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I I1 F.2d 142 (9Ih Cir .  1946), i s  wrong on several counts." First, that case, which involved an 

2 

3 

Convention self-executing, Eisentrarer expressly rejected that notion four years later. 339 

American citizen's challenge to his confinement as a prisoner of war, did not involve the 

GPW, but rather, its 1929 precursor. Second, the Territo court did not hold that the 1929 

4 

5 

6 

U.S. at 789 n.14 

treaty was self-executing, nor did it have occasion to decide the question, hecause the prisoner 

did not claim on appeal that his detention violated the Geneva Convention; he claimed the 

treaty was not applicable. u. at 145. Finally, even if the Territo court had held the 1929 

B. The Geneva Conventions Do Not Apply T o  The United States' Armed 
Conflict Against Al Qaida Under The Terms Of  Comrnon Article 2. 

The Geneva Conventions do not apply to every conceivable armed conflict. Article 2 

of  the GPW provides for only three circumstances in which the Geneva Conventions "apply": 

(a) in "all cascs of declared war or of  any other armed conflict which may arise between two 

or more of the High Contracting Parties," art. 2(1); (h) in 'all cases of  partial or total 

occupation o f  the territory of  a High Contracting Party," art.2(2); or (c) when a non-signatory 

"Power[] in conflict" "accepts and applies the provisions [of GC]," art.2(3). Because the 

armed conflict between the United States and al Qaida satisfies none of these situations, the 

" Petitioner's reliance on United States v. Noriega, 808 F .  Supp. 791 (S.D. Fla. 1992), 
United States v. Lindh, 212 F. Supp.2d 541 (E.D. Va. 2002), and Padilla ex rel. Newman v. 
Bush. 233 F .  S u ~ n . 2 d  564 (S.D.N.Y. 2002). rev'd in Dart. 352 P .3d  695 (2d Cir. 2003). -. 
rev'd sub nom. i(;msfeld v: Padilla, 124 s.'c~. 271 1 (2004), is likewise nhsplaced. a 
did not address whether the GPW authorizes private rights of action, see id. at 590. Lindh 
permitted the assertion of the GPW "as a defense to criminal prosecution"; however, the 
Fourth Circuit in Hamdi subsequently held the GPW to be non-self-executing. &gp&, 316 
F.3d at 468. As for Noriega, the district court discussed the GPW in an advisory opinion. 
808 F .  Supp. at 793, 799 (acknowledging that issue was not presented "in the context of  a live 
controversy"). Moreover, Norieea's discussion does not apply to GPW Articles 3 and 103, 
the rwo provisions on which petitioner relies. That is because the court viewed the GPW 
Articles at issue as  self-executing on the theory that the "grave breaches" cited in the GPW 
and expressly requiring implementing legislation did not refer to those Articles. Id. at 797 
n.8.  In contrast, violations of Articles 3 and 103, if proven, would constitute grave hreaches 
of the GPW, see Art. 130 (willful deprivation of POW'S right to fair trial), which under the 
plain terms of the treaty cannot be enforced without implementing legislation, and which, as 
contemplated by the Treaty, are to be remedied by the possibility of  criminal sanction, not 
private rights of action. 
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Geneva Conventions do not apply to al Qaida fighters such as Hamdan. 

The President has found that the armed conflict between the United States and a1 Qaida 

does not come within Article 2 of the GPW. See Memorandum for the Vice President, et al. 

From President, Re: Humane Treatment of al Qaeda and Taliban Detainees at 1 (Feb. 7, 

2002), available at wurw.lihrary. law.pace.edu/government!dctainee~ine~nos.html. The 

President's determination is undoubtedly correct as a matter of law. The U.S.-al Qaida armed 

conflict is not one "between two or more of the High Contracting Parties" within the meaning 

of article 2(1). Al Qaida has not signed or ratified the GPW. Nor could it. Al Qaida is not a 

/I State. Rather, it is a terrorist organization composed of members from many nations, with 

I 11 ongoing military operations in many nations. As a non-State entity, it cannot be a "High 

Contracting Party" to the Convention. In addition, the U.S.-al Qaida armed conflict has not 

! resulted in the "occupation of the territory of a High Contracting Party" within the meaning of 

I article 2(2). As a non-State actor, a1 Qaida has no territory that could be occupied within the 

I meaning of article 2(2). Nor is it a "Power in conflict'' that can "accept[] and appl[y]" the 

i Convention within the meaning of article 2(3). See, u, G.I .A.D.  Draper, The Red Cross 

Conventions 16 (1958) (arguing that "in the context of Article 2, para. 3 ,  'Powers' means 

7 States capable then and there of becoming Contracting Partics to these Conventions either by 

8 ratification or by accession"); 2B Final Record of the Diplomatic Conference of Geneva of 

9 1949, at 108 (explaining that article 2(3) would impose an "obligation to recognize that the 

Convention be applied to the non-Contracting adverse State, in so far as the latter accepted 

and applied the provisions thereof' (emphasis added) ("Final Rccord"); 4 Pictet, 

Commentarv, at 23 (using "non-Contracting State" interchangeably with "non-Contracting 

Power" and "non-Contracting Party"). In any event, far from embracing the Convention or 

any other provision of the Law of armed conflict, al Qaida has consistently acted in flagrant 

defiance of the law of armed conflict. 

In sum, the Geneva Conventions are inapplicable to the United States' armed conflict 

7 1 with al Qaida, and for this reason as well Hamdan cannot claim their protections. 
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I I1 C. GPW 103 And Common Article 3 Are Facially Inapplicable To Hamdan 

4 1 1 GPW Article 103 does not apply to Hamdan  That Article provides, in relevant 

2 

3 

s (1 part: 

Even assuming Hamdan could claim protection under the Conventions, his claims 

would still fail as a matter of law. 

Judicial investigations relating to a prisoner of war shall be conductcd as rapidly 
as circumstances permit and so that his trial shall take place as soon as practicable. A 
prisoner of war shall not be confined while awaiting trial unless a member of  the armed 
forces of  the Detaining Power would be so confined if he were accused of a similar 
offence, or if it is essential to do so in the interests of national security. In no 
circumstances shall this confinement exceed three months. 

l o  (1 GPW art. 103 (emphasis added). The problem for Hamdan is that he is a "prisoner of 

I I  11 war" eligible for Article 103's protection GPW Article 4 makes clear that prisoners of  war 

12 

13 

"carry[] arms openly" and "conduct[] their operations in accordance with the laws and 

customs of  war." Those, like Hamdan, who fail to adhere to those conditions are entitled 

14 

15  

to prisoner of war status and its attendant benefits when captured. See S. Exec. Rep. No. 84- 

9, at 5 ("extension of [the treaty's] protection to 'partisans' does no1 embrace that type of 

16 

17 

1 8  

I designated Padilla an 'enemy comhatant,' he necessarily meant that Padilla was an unlawful 

partisan who performs the role of  farmer by day, guerilla by night"). The President has 

determined that Hamdan is subject to the Military Order. See Ex. A to 415104 Swift Dccl 

AS a member of al Qaida or otherwise involved in terrorism against the United States, 

I9 

20 

22 (1 combatant, acting as  an associate of a terrorist organization whose operations do not meet the 

Hamdan by definition does not observe the criteria necessary to qualify as a prisoner of  war. 

See m, 233 F. Supp.2d at 593 (citing the "obvious conclusion" that "when the President 

26 

27 

28 
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5 11 explains why doubt has arisen as to his s ta tus  He acknowledges that he was closely affiliated 

I 

2 

3 

4 

face of this doubt, GPW Article 522 and various United States military regulations require that 

he receive full prisoner of war protection until a competent tribunal has determined his status. 

Pet.'s Mem. 34 (citing GPW, 6 U.S.T. at 3324 (art. 5); Army Regulation 190-8 5 1-6(A) 

(1997), at 70; Dep't of the Navy, NWP 1-14M 11.7 (1995), at 77). But petitioner never 

6 

7 

12 1) "thc passing of sentences and the carrying out of executions without previous judgment" 

with Usama bin Laden for a lengthy period of time, and he does not claim, much less present 

evidence, that he followed a responsible commander, bore a fixed, distinctive sign, carried 

s 

9 

l o  

I I 

arms openly, or observed the laws of war. See GPW art. 4(A)(2). Becausc both the 

President and a federal court, see Padilla, suora, have determined that al Qaida is not entitled 

to protection as prisoners of war, there can be no doubt about his unlawful combatant status. 

2. Hamdan's Common Article 3 claim fares no better. Article 3, which prohibits 

"one of the High Contracting Parties." (Emphasis added.) A1 Qaida operates in many 1.1 - 

1 3  

14 

15 

countries and our armed conflict with al Qaida terrorists extends not only to Afghanistan but 

to Pakistan, countries in Europe and southeast Asia, and the United States itself. 

See Memorandum for Alherto R. Gonzales, Counsel to the President, and William J. Haynes 

11, General Counsel, Department of Defense, from Jay S. Bybee, Assistant Attorney General, 

Office of Legal Counsel, Re: Avvlication of Treaties and Laws to al Qaeda and Taliban 

detainees, at 5-9 (Jan. 22, 2002), available at 

applies only "[iln the case of armed conflict not of an international character occurring in the 

territory of one of the High Contracting Parties." The United States' war against al Qaida, 

however, & a  conflict of "an international character," and it is limited to the territory of 

- 
I 2 2  
I That provision provides in relevant part that 

p GPW art. 5 
28 

25 

26 

27 
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www.library.law.pace.edulgovernment/detainee~memos.html. Thus, by its own terms, 

Article 3 does not apply to the conflict pursuant to which Hamdan remains confined. 

Even if the protections in common Article 3 did apply, Hamdan's treatment would not 

violate that article. H e  has not been "sentenced * * * without previous judgment." To the 

contrary, the proceedings against Hamdan are in their preliminary stages. Hamdan was 

charged with an offense on July 9, 2004, and that charge was approved and referred by the 

Appointing Authority on July 13, 2004. The parties have proposed December dates for his 

trial by military commission. At his trial, Hamdan will enjoy, inter alia, the presumption of 

I innocence, the assistance of counsel, and the opportunity to cross-examine prosecution 

I witnesses, and the government will have to prove his guilt beyond a reasonable doubt. 

I See Statement of Facts Part 3, m. And any finding of guilt will be reviewed by a review 

! panel, the Secretary of Defense, and the President, if the President does not designate the 

3 Secretary as the final decision-maker. This process is undoubtedly consistent with the 

protections set out in Common Article 3. 

s Moreover, Hamdan's confinement pending his military trial does not constitute the 

6 "passing of [a] sentence[] * * * without previous judgment." GPW Art. 3(l)(d). Hamdan is 

7 not being confined in Camp Echo as a punishment for the offense he is alleged to havc 

8 committed. Rather, by virtue of being designated as eligible for trial before a military 

9 commission, Hamdan was assigned petitioner as his counsel to assist him with the legal 

o proceedings. In order to facilitate contacts between the military commission designees and 

I their counsel without jeopardizing security at Guantanamo, the military established a separate 

2 facility at Camp Echo to house Hamdan and the other designees. Confining Hamdan for 

3 I( substantial security reasons to facilitate his access to counsel pending his wartime trial does 

4 1) not constitute "punishment." To the contrary, it is well established that the wartime detention 

5 of an enemy combatant is a legitimate war measure, not punishment. w, 124 S. Ct. at 

' 6  2640 ("The purpose of detention is to prevent captured individuals from returning to the field 

17 1) of battle and taking up arms once again.") (plurality opinion). 
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PETITIONER'S EOUAL PROTECTION CLAIMS ARE MERITLESS 

Petitioner advances the novel argument (Mem. 61-68) that the Military Order violates 

he equal protection component of the Fifth Amendment and 42 U.S.C. 5 1981, because it 

pplies to non-citizens only. Like the other claims the petition raises, there are numerous 

easons why it lacks merit. First, as the Supreme Court held in United States v. Verdueo 

Jrquidez, 494 U.S. 259 (1990), and Johnson v. Eisentraeer, 339 U.S.  763 (1950), Hamdan, 

IS an alien with no voluntary connection to the United States, has no Fifth Amendment rights. 

kcoud,  even apart from those decisions, Hamdan's equal protection claim would fail because 

lamdan is not a member of a suspect class and, even if he were, courts have historically 

ihown extraordinary deference to the federal government regarding its policies toward aliens, 

ieference that reaches its apex when applied to decisions of the President during wartime that 

mplicate national security and sensitive foreign policy matters. Third, and related to the first 

~ o i n t ,  the military order does not discriminate against Hamdan in its allocation of fundamental 

.ights, because Hamdan has no fundamental right to avoid trial by a military commission. 

Finally, Hamdan's statutory claim fails because the statute is facially inapplicable to federal 

action, and, in any event offers no greater protection than the Constitution. 

A. The Equal Protection Component Of  The Fifth Amendment Does Not 
Extend To Hamdan. 

As a non-resident alien with no voluntary contacts with the United States, Ha~ndan  

cannot invoke the Constitution of the United States. In fact, the Supreme Court has already 

expressly rejected the claim that the equal protection component of the Fifth Amendment 

applies to non-resident aliens such as Hamdan. In United States v. Verduao-Urquidez, a 

nonresident alien whose Mexican residence was searched by federal agents, contended not 

only that the search violated his Fourth Amendment rights, but also that it violated the equal 

protection component of the Fifth Amendment by treating him differently from citizens with 

respect to the Fourth Amendment. 494 U.S. at 273. The Court flatly rejected this contention: 

explaining that "[nlot only are history and case law against [Verdugo-Urquidez], but as 
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1) pointed out in Johnson v. Eisentrager, 339 U.S. 763 * * * (1950), the result of accepting this 

claim would have significant and deleterious consequences for the United States in conducting 

activities beyond its boundaries." Verdueo-Urauidez, 494 U.S .  at 273. The Court also 

rejected Verdugo-Urquidez's reliance on a series of cases, including Plvler v. Doe, 457 U.S. 

202 (1982), extending some constitutional protection to aliens. Verdueo-Urauidez, 494 U.S. 

at 271. The Court explained that those cases "establish only that aliens receive constitutional 

I 

I 

i 11 voluntary, substantial contacts with the United States, see Ibld ("lawful but involuntary" 

protections when they have come within the territory of the United States and developed 

substantial connections with this country." Ibid. Because Verdugo-Urquidez "is an alien who 

has had no previous significant voluntary connection with the United States," the Court held 

that those cases "avail him not." m. 

! 

Petitioner's equal protection argument does not cite or discuss Verdu~o-Urauidez or 

Eisentraeer. But those decisions make clear that Hamdan, as a non-resident alien with no 

8 I Fifth Amendment grounds. The Fifth Amendment, the Court explained, does not "confer[] 

1 

j 

i 

7 

presence does not constitute "substantial connection"), cannot assert an equal protection 

claim. Verdueo-Urauidez reiterated Eisentraeer's "emphatic" rejection of the extension of 

Fifth Amendment protections to nonresident aliens such as Hamdan. 494 U.S. at 269. The 

Eisentraeer defendants, like Hamdan, challenged their trial before a military commission on 

I 11 American judiciary to assure them freedoms of speech, press, and assembly as in the First 

9 

o 

rights upon all persons, whatever their nationality, wherever they are located and whatever 

their offenses[.]" Id. at 783. If it were otherwise "enemy elements * * * could require the 

Id. at 784. Had the Bill of Rights been meant to apply so broadly, the Court explained, "it Y -  

2 

3 

i 11 could scarcely have failed to excite contemporary comment," yet "[nlot one word can be 

Amendment, right to hear arms as in the Second, security against 'unreasonable searches and 

seizures as in the Fourth, as well as rights to jury trial as in the Fifth and Sixth Amendments." 

6 11 cited," and "[nlo decision of th[e] Court supports such a view." Id at 784-785; see Zadvvdas 

I1 v. Davis, 533 U.S. 678, 693 (2001) (deeming it "well established" that due process 

11 
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11 protections "are unavailable to aliens outside o f  our geographic borders"); United States v. 

\\ Curtiss-Wright Export Corn., 299 U.S. 304, 318 (1936) ("Neither the Constitution nor the 

11 laws passed in pursuance of it have any force in foreign territory unless in respect of our own 

citizens[.]").23 Verduzo-Urauidez and Eisentraeer thus bar petitioner's equal protection 

claim.24 

B. Even If Hamdan Could Invoke The Fifth Amendment, His Claim Lacks 
Merit. 

II Even assuming contrary to Verdueo-Urauidez and Eisentraeer that Hamdan could raise 

11 a claim under the Fifth Amendment's equal protection component, that claim lacks merit. The 

I1 President found that in order "[tlo protect the United States and its citizens," it was 

1) "necessary" to establish military commissions to try non-citizens captured during the ongoing 

I1 armed conflict for violations of the laws of war. Military Order 3 l(e). If this politically 

1) sensitive determination is reviewable at all, it is subject to the utmost deference, because it 

11 constitutes an exercise of the President's war powers vis-a-vis aliens and implicates pressing 

I national security and foreign policy concerns As the Supreme Court has repeatedly observcd. 

[Alny policy toward aliens is vitally and intricately interwoven with 
contemporaneous policies in regard to the conduct o f  foreign relations, the war power, 

8 ' See also Harburv v. Deutsch 233 F.3d 596, 602-604 (D.C. Cir. 2000) (Guatemalan 
citizen has no Fifth Amendment rights); Cuban American Bar Ass'n v. Christopher, 43 F.3d 
1412, 1428 ( I l lh  Cir. 1995) (alien migrants at Guantanamo Bay have no constitutional rights); 
Kamrin v. United States, 725 F.2d 1225, 1228 (91h Cir. 1984) ("[Ilt has long been settled that 
United States due process rights cannot be extended extraterritorially."). 

24 The Court's recent decision in Rasul v. Bush, 124 S .  Ct. 2686 (2004), in no way affects 
Eiseutraeer's and Verduzo-Urauidez's rulings that non-resident aliens are not entitled to Fifth 
Amendment protections. Rasul only decided the question whether U.S. courts have statutory 
jurisdiction over petitions for writs of habeas corpus filed by aliens located outside U.S. 
territory. See 124 S. Ct. at 2695 ("Eisentraeer plainly does not preclude the exercise of $ 
2241 jurisdiction over petitioners' claims."). Rasul said nothing about the possession of 
constitutional rights by non-resident aliens. Its footnote stating that "petitioners' allegations * 
* * unquestionably describe 'custody in violation of the Constitution or laws or treaties of the 
United States,"' id. a1 2698 n.15, is  dictum which cannot be construed to overrule prior 
holdings of the ~ G u r t  and which, in any event, does not specify that the allegations make out a 
constitutional violation, as opposed to some other form of violation. In any event, to the 
extent non-resident aliens held in Guantanamo enjoy any constitutional rights, they clearly 
would enjoy less rights than citizens detained under similar circumstances. Cf. The Insular 
Cases (discussed in Verduzo-Urauidez, 494 U.S. at 268). 

I I  
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and the maintenance of a republican form of government. Such matters are so 
exclusively entrusted to the political branches of government as to be largely immune 
from judicial inquiry or interference. 

Matthews v. Diaz, 426 U.S. 67, 81 n. 17 (1976) (quoting -, 342 

U.S. 580, 588-589 (1952)). Petitioner offers no basis for disturbing the President's judgment 

here 

1. Heightened Scrutiny Applies Only to State Actions That Affect 
Resident Aliens. 

Petitioner asserts (Mem. 62-63) that aliens are a suspect class, citing In re Griffiths, 

413 U.S.  717, 721-722 (1973), and Graham v. Richardson, 403 U.S. 365, 372 ( 1 9 7 0 ,  for 

1) this proposition. Those cases, however, stand for a substantially narrower point: that w, 
11 resident aliens are a suspect class for equal protection puqoses ,  and that policies that 

, 

i 

i 

differentiate between that erouv and other similarly situated persons are subject to "close 

judicial scrutiny." Graham, 403 U.S. at 372. Nothing in either case suggests that the 

Supreme Court meant to include aliens differently situated from Griffiths and Richardson, who 

were lawfully admitted resident aliens. See, u, Griffiths, 413 U.S. at 722 (according 

protection to resident aliens on the premise that "like citizens, [they] pay taxes, support the 

I 

3 

economy, serve in the Armed Forces, and contribute in myriad other ways to our society"); 

Verdu~o-Urquidez,  494 U. S. at 273 (rejecting nonresident alien's reliance on Graham). 

That the President's order applies to lawful, resident aliens as well as non-resident 

3 

I 

2 

aliens makes no difference. As a nonresident alien, Hamdan has no standing to allege an 

equal protection violation on behalf of that distinct group. See &an v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992) ("[Tlhe plaintiff must have suffered an 'injury in fact' - 

3 

4 

s 

11 
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also Sabri v. United States, 124 S. Ct.  1941, 1948-1949 (2004) ("[Wle have recognized the 

validity of facial attacks alleging overbreadth * * * in relatively few settings, and generally, 

6 

7 

on the strength of specific reasons weighty enough to overcome our well-founded reticence."). 

As a representative of the broader unprotected class of aliens, Hamdan's challenge would be 
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I 

2 

3 

7 I attacks executed by a foreign-based terrorist organization, lacks a rational basis 

subject to rational basis review. See, u, Dandridee v. Williams, 397 U.S. 471, 485 (1970); 

United States v. Carolene Products, 304 U.S. 144, 152 (1938). Under that standard, the 

Military Order must be upheld as long as a court can identify any rational basis for it. 

4 

5 

6 

Carolene Products, 304 U.S.  at 152. Given that the "[e]xecutive power over enemy aliens * 

* * has been deemed throughout our history, essential to war-time security," Eisentraeer, 339 

U.S. at 774, it cannot seriously be argued that the President's action, taken in response to 

8 

9 

l o  

I I  

the Court's extreme deference towards the political branches. In Mathews v. Diaz, 426 U.S. 

67 (1976), the Court expressly distinguished state and federal actions for purposes of equal 

protection doctrine relating to aliens, id. at 84-85, explaining that the relationship between the 

United States and aliens "has been committed to the political branches of the Federal 

Government," id. at 81. The Court went on to apply great defcrence in upholding a federal 

law that differentiated against aliens for purposes of determining eligibility for Medicare 

Moreover, courts have only applied heightened scrutiny to policies regarding aliens that 

are promulgated by states., as opposed to the federal government. Griffiths and Graham, the 

two cases on which petitioner principally relies, dealt respectively with Connecticut's bar 

admission rules and Arizona and Pennsylvania's distribution of welfare benefits. In these and 

12 

13 

14 

I S  

other cases involving state action, the Court  has made it clear that federal policies regarding 

aliens are entitled to a much higher degree of deference. See, u, Graham, 413 U. S. at 379- 

80; u, 457 U.S. at 225. 

Indeed, cases considering federal policies that differentiate against aliens are marked by 

27 I1 where the President's Military Order not only regulates aliens, but does so in order to 

22 

23  

2 4  

25 

26 

28 I1 
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benefits. A host of other cases echo Mathews judicial deference toward federal policies 

governing aliens. See, a, Fiallo v. Bell, 430 U.S. 787, 792 (1977); Shauehnessv v. United 

States ex rel. Mezei, 345 U.S.  206, 210 (1953); Harisiades v. Shauehnessv, 342 U.S. 580, 

588-589 (1952). The concern motivating the Court's deference - that rcgulation of aliens is 

committed to the political branches of the federal government - is magnified in this case, 

IN S U P P O R T  OF CROSS-MOTION T O  DISMISS - 4 2  
(CO4-0777RSL) Review Exhibits 1-15

Aug. 24, 2004 Session
Page 270 of 329



prosecute the war against international terrorism effectively. See, s, Dev't of the Navv v. 

m, 484 U.S. 518, 530 (1988) ("courts traditionally have been reluctant to intrude upon the 

authority of the Executive in military and national security affairs"). Accordingly, the 

heightened scrutiny that would apply to state actions differentiating against lawful resident 

aliens does not apply to the President's exercise of his war powers. 

2. The Military Order Does Not Discriminate In The Allocation Of 
Fundamental Rights. 

Petitioner's final equal protection argument (Mem. 64) is that the Military Order 

I violates the Fifth Amendment because it discriminates in the allocation of fundamental rights, 

I The Court's jurisprudence makes clear, however, that heightened scrutiny is applied only to 

I the differential allocation of constitutionallv guaranteed rights. See San Antonio Independent 

School Dist. v.  Rodriguez, 411 U.S. 1, 32-33 (1973). Because it is well established that 

3 11 enemy combatants- the only individuals subject to trial by military commission- possess no 

I 11 constitutional right to be tried for their war crimes in front of an Article 111 court, see Ex part. 

5 m, 317 U.S. 1 (1942) (citizen and alien enemy combatants alike are subject to trial by 

6 military commission); Yamashita v. Stver, 327 U.S.  1 (1946) (alien enemy combatant), the 

7 line of cases on which petitioner relies, see Pet.'s Mem. at 65, is inapposite. Thus, while the 

8 Military Order would survive the most exacting scrutiny, it need only havc a rational basis, as 

9 it undoubtedly does. 

o C.  The President's Order Does Not Violate 42 U.S.C. 5 1981. 

I Petitioner's argument (Mem. 67-68) that the Military Order violates 42 U.S.C. 5 1981 

2 is equally meritless. Petitioner relies on a 1974 Ninth Circuit case holding that Section 1981 

3 applied to federal action, Bowers v. Campbell, 505 F.2d 1155, but that case was decided 

4 before the law was amended in 1991. The 1991 amendment provides that "[tlhe rights 

:s protected by this section are protected against impairment by nongovern~nental discrimination 

!6 and impairment under color of State law." 42 U.S.C. 5 1981(c) (emphasis added). This 

! l  I amendment renders Section 1981 facially inapplicable to federal action. For this reason, 
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every federal court of appeals that has considered the issue since the law was amended has 

held that federal actions cannot give rise to claims under Section 1981. See Davis-Warren 

Auctioneers. J . V .  v .  F . D G ,  215 F.3d 1159, 1161 ( loLh Cir. 2000); Davis v. United States 

Dev't of Justice, 204 F.3d 723, 725-726 (7'"ir. 2000); Lee v. Hughes, 145 F.3d 1272, 1277 

(1 llh Cir. 1998). Petitioner cites a single post-amendment district court case to the contrary, 

La Compania Ocho, Inc. v. United States Forest Serv., 874 F .  Supp. 1242 (D. N . M .  1995), 

but that case was overruled by Davis-Warren. 

Even if Section 1981 did apply to the federal government, the Supreme Court has held 

(in the context of && action, of course) that the section is co-extensive with the Equal 

Protection Clause. See Grutter v. Bollineer, 539 U.S. 306, 343 (2003); General Bldg. 

Contractors Ass'n. Inc. v. Pennsylvania, 458 U.S .  375, 389-391 (1982). Petitioner's 

Section 1981 claim thus would fail for the same reasons that doom his constitutional equal 

protection challenge. 

V. THE MILITARY COMMISSION THAT WILL TRY HAMDAN DOES NOT 
VIOLATE SEPARATION OF POWERS 

When he issued the Military Order, the President invoked not only his authority as 

1 Commander in Chief, hut also the authority granted him by Congress in the Authorization for 

I Use of Military Force (AUMF) and the authority Congress recognized he had in Sections 821 

> and 836 of Title 10 of the United States Code. In m, the Court made clear that the 

1 AUMF authorizes the President to exercise "against individuals Congress sought to target in 

I passing the AUMF" his traditional war powers, including "the capture, detention, and trial of 

z enemy combatants." 124 S. Ct. at 2640 (plurality opinion) (citing Ex parte Ouirin, 317 U.S  

3 at 28); id. at 2679 (Thomas, J . ,  dissenting) ("Congress has authorized the President" to 

4 11 "detain those arrayed against our troops"). As someone charged with, inter alia, delivering 

weapons, ammunition and other supplies to al Qaida members and associates, Hamdan, like 

Hamdi, falls squarely within the cross-hair of the AUMF. 

Not only has Congress authorized the President generally to exercise his war powers 
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I ) /  against Hamdan, but it has specifically recognized and approved the President's exercise of 

2 

3 

his authority to convene military commissions to try persons such as Hamdan who are charged 

with committing offenses cognizable under the common law of war. Indeed, as the Supreme 

4 

5 

6 

Court held in both E X  Darte Quirin and Yamashita, Congress has done so through the very 

provisions of the Uniform Code o f  Military Justice that the President cited in the Military 

Order. 

7 

8 

Congress' longstanding decision both to recognize and approve the exercise of the 

President's wartime authority to convene military commissions to try violations of the laws of 

9 

10 

war reflects Congress' understanding that military exigencies require providing the President 

flexibility rather than detailed procedures in dealing with enemy fighters. That decision is 

I I 

12 

I3 

entitled to just as much deference as Congress' decision to legislate detailed rules for the 

military's use of courts-martial. As Justice Jackson has explained, "[wlhen the President acts 

pursuant to an express or implied authorization of Congress, his authority is at its maximum, 

14 

15  

16 

20 1) not possibly meet his burden, because he does not have any constitutional rights and even if he 

for it includes all that he possesses in his own right plus all that Congress can delegate." 

Youngstown Sheet & Tuhe Co. v. Sawver, 343 U.S. 579, 635-636 (1952) (Jackson, J . ,  

concurring). In these circumstances, the President's action is "'supported by the strongest 

17 

18 

I 9  

presumptions and the widest latitude ofjudicial interpretation, and the burden of persuasion 

would rest heavily upon any who might attack it."' Dames & Moore v. Regan, 453 U.S. 654, 

674 (1981) (quoting Youn~s town,  343 U.S. at 637 (Jackson, J., concurring)). Hamdau could 

24 11 alien with no voluntary connections to the United States, Hamdan possesses no constitutional 

2 1  

22 

23 

25 I rights. See Part I"(*), m. H e  thus may allege neither infringements o f  individual rights 

did, the Supreme Court has already squarely rejected the arguments he advances here. 

A. Hamdan Cannot Invoke Structural Protections Of Our Constitution. 

Hamdau has no standing to claim a separation-of-powers violation. As  a non-resident 

26 11 expressly recognized by the Constitution nor infringements of rights derived from the 

27 11 structural protections built into the Constitution 
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B. Congress Has Authorized The Military Commission Which Will Try 
Hamdan. 

The whole premise of petitioner's separation-of-powers argument, that "the tribunals at 

issue here were created solely by virtue of an Executive order, without congressional 

authorization" (Pet.'s Mem. 43), is without foundation. When the President issued the 

Military Order establishing military commissions to try individuals such as Hamdan for 

violations of the laws of war and other offenses triable by military commission, he expressly 

relied not only on his powers as Commander in Chief,'j but also on, inter alia, 10 U.S.C. $ 

I 821. That section, which is entitled "Jurisdiction of courts-martial not exclusive,' states that 

I (1 "[tlhe provisions of this chapter confcrring jurisdiction upon courts-martial do not d e ~ r i v e  

military commissions * * * of concurrent jurisdiction with respect to offenders or offenses that 

! by statute or by the law of war may be tried by military commissions." 10 U.S.C. 9 821 

I (emphasis added). That language originated in Article 15 of the Articles of War, which was 

I enacted in 1916. See Act of August 29, 1916, 39 Stat. 619, 653. At that time, Congress had 

i decided to extend the jurisdiction of courts-martial to all offenses against the laws of war. 

j II The main proponent of Article 15 testified that, in light of the extension of courts-martial 

7 jurisdiction, it was important to make clear that the military comn~issions' "common law of 

8 war jurisdiction was not ousted." S. Rep. No. 63-229, at 53 (1914) (testimony of Judge 

Advocate General Crowder before the House Committee on Military Affairs); see also S. 

Rep. No. 64-130, at 40 (1916) (the military commission "is our common-law war court" that 

"has no statutory existence"). 

When the Supreme Court addressed challenges to the many military commissions 

convened during and after World War 11, it agreed with General Crowder's view about the 

place military commissions occupied in our legal system, construing Article 15 as 

G 2 5  As we discuss below, the President could have relied on his Commander-in-Chief 
powers alone, but this Court need not resolve that question because the Supreme Court has 

'7  squarely held that the federal law on which the President relied constitutes congressional 
authorization for military commissions. 

18 
I\ 
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I 

2 

3 

6 11 Congress has explicitly provided, s o  far as it may constitutionally do so, that military 

congressional recognition and approval of the common-law role military commissions play 

during wartime in punishing violations of the laws of war.26 In Ex Parte Ouirin, 317 U.S. 1 

(1942), the Court expressly held that Article 15 - whose language is identical to today's 

4 

5 

Section 821 - "authorized trial of offenses against the laws of war before such commissions." 

id. at  29 (emphasis added); 2. at 28 ("By the Articles of War, and especially Article 15, 

9 11 commissions, but also that Congress did not purport to codify violations of the laws of war 

7 

8 

l o  11 over which the commissions could exercise jurisdiction. Rather, "Congress has incorporated 

commissions shall have jurisdiction to try offenders or offenses against the law o f  war * * *) 

The Ouirin Court held not only that Congress had authorized the President to use military 

1 4  I Court approved the military commission's exercise ofjurisdiction over the Nazi saboteurs for 

1 1  

12 

13 

by reference, as within the jurisdiction of military commissions, all offenses which are defined 

as  such by the laws of war." id. at 30; 2. at 35 (relying on the "long course of practical 

administrative construction by [the] military authorities"). Applying these principles, the 

15 

16 

alleged offenses against the common law of war. 

Recognizing that Ouirin undoes his entire separation-of-powers argument, petitioner 

17 

I8 

alleged "[v]iolation of the [common] law of war," 317 U.S. at 23, not an offense prcscrihed 

by ~ o n ~ r e s s . ~ '  The Court explained that the whole point of Article 15 was congressional 

attempts to distinguish it on various grounds, none of which has any merit. Petitioner 

contends that Oulrin is different because the charges there "were explicitly authorized by 

19 

20 

16 In Ex  Parte Ouirin, the  Court discussed the rich history in the United States of military 
commissions' use during wartime, including during the Revolutionary War, the Mexican- 
American War, and the Civil War. 317 U.S. 1, 32 n. 10, 42 n. 14 (1942). 

Congress," Pet. 's Mem. 48. That argument ignores the very holding of the decision and the 

Court 's application of that holding to the first charge leveled against the saboteurs, which 
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" Petitioner emphasizes (Mem. 48-49) that charges 2 and 3 were explicitly authorized by 
Congress, but the Ouirin Court upheld the military commission's authority to try petitioners 
based solely on charge 1. The fact that the Court limited its analysis to the charge that relicd 
on the common law, rather than on the statutory charges, demonstrates the degree to which 
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I 1) recognition and approval of the military's enforcement of a body of common law governing 

2 / /  the rules of warfare that Congress did not purport to codify: 

Congress has incorporated by reference, as within the jurisdiction of military 
commissions, all offenses which are defined as such by the law of war * + *, and which 
may constitutionally be included within that jurisdiction. Congress had the choice of 
crystallizing in permanent form and in minute detail every offense against the law of 
war, or of adopting the system of common law applied by military tribunals so far as it 
should be recognized and deemed applicable by the courts. It chose the latter course. 

Id. at 30 (citation omitted). - 

The Oulrin Court went on to assess whether the saboteurs had been charged with "an 

offense against the law of war cognizable before a military tribunal." Id. at 29. In doing so, 

the Court did not look to federal statutes, but rather, to other cases tried before military 

1 1  11 commissions, d. at 31 nn.9 & 10 (discussing cases of confederate soldiers and officers 

1 6  11 Court concluded that the Nazi saboteurs were properly charged with a violation of the law of 

12 

13 

14 

I S  

convicted for hostile actions in civilian dress or other disguises, including attempts to derail a 

train and to sct fire to New York City); contemporary secondary sourccs on military and 

international law, id. at 31; and the Rules of Land Warfare promulgated by the War 

Department for the guidance of the ~ r m ~ , "  id. at 33-34. After canvassing these sources, the 

19 11 surreptitiously from enenly territory into our own, discarding their uniforms upon entry, fol 

17 

18 

20 11 the commission of hostile acts involving destruction of life or proparty, have the status of 

war because, "[bly a long course of practical administrative construction bv its military 

authorities, our Government has likewise recognized that those who during time of war pass 

21 1) unlawful combatants punishable as such by military commission." Id. at 35 (emphasis added). 

22 11 Contrary to petitioner's argument, the Court never implied, much less stated, that the alleged 

24 11 petitioner misreads w n  
28 The Court cited provisions of the Rules of Land Warfare identifying persons subject to 

military trial for violations of the laws of war, including "'persons who take up arms and 
commit hostilities' without having the means of identification prescribed for belligerents." Id. 
at 34 (quoting Paragraph 348). The Court observed that "the specified violations [in the 
Rules] are intended to he only illustrative of the applicable principles of the common law of 
war, not "an exclusive er~umeration." m. 

11 
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11 violation of the law of war was cognizable because it was defined by Congress or because it 

I resembled a statutory offense. 

11 Given the total absence of evidence in that the Court approved the first charge 

)( based on explicit statutory authorization, petitioner looks outside to the statement in 

11 Madsen, that "'the military commission's conviction of saboteurs * * * was upheld on charges 

I of violating the law of war as defined bv statute'." Pet's Mem. 49 (emphasis in Mem.). A 

11 review of the pages in Ouirin which Madsen cited indicates that what the Madsen Court meant 

I1 was nothing more than what the Ouirin Court held, namely, that Congress, via Article 15, 

11 acted to define the law of war as incorporating tbe body of common law applied by military 

11 commissions. See W, 317 U.S.  at 38 (the "Act of Congress [Article 151, 

I1 incorvorating the law of war, punishes" violation of common law of war) (emphasis added); 

id. at 28 ("Congress * * * has thus exercised its authority to define and punish offenses I1 - 11 against the law of nations by sanctioning, within constitutional limitations, the jurisdiction of 

1 military commissions to try persons for offenses which, according to the rules and precepts of 

i ( the law of nations, and more oarticularlv the law of war, are cognizable by such tribunals.") 

i 11 (emphasis added). 

I1 the Court characterized .!as holding that 

I 

3 

[Congress] had not attemoted to codifv the law of war or to mark its precise 
boundaries. Instead, by Article 15 it had incorporated, by reference, as within the 
preexisting jurisdiction o f  military commissions created by appropriate military 
command, all offenses which are defined as such by the law of war, and which may 
constitutionally be included within that jurisdiction. It thus adopted the system of 
military common law applied by military tribunals so far as it should be recognized and 
deemed applicable by the courts, and as further defined and supplemented by the Hague 
Convention, to which the United States and the Axis powers were parties. 

Respondents' reading o f  Ouirin is confirmed by Yamashita v. Stver, 327 U.S. 1 

(1946), which is not discussed in petitioner's separation-of-powers argument. In Yamashita, 

r 11 327 U. S at 11 (emphasis added). Petitioner's revisionist take on thus cannot be 

a 1 reconciled with the Yamashita Court's own interpretation and application of Quw four years 
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I I1 Under -, there can be no doubt that Hamdan is charged with an offense that 

2 (1 alleges a violation of the laws of war. He is charged with conspiring with an international 

3 11 terrorist organization that has carried out numerous attacks - including the September 11 

r I attacks - that violrte every precept of the laws of wa r2 '  Indeed, those attacks targeted 

5 (1 civilians and were carried out by enemy forces disguised as civilians who did not carry arms 

6 11 openly See d. at 3 4  And the particular offenses Hamdan is charged with conspiring to 

7 11 commit - attacking civilians, attacking civilian objects. murder by an unprivileged 

s 11 belligerent, destruction of property by an unprivileged belligerent, and terrorism - implicate 

9 11 the most basic protections of the laws of w a r  See 32 C.F.R.  $ 5  I l.6(a)(2) and (a)(3); 

10 (1 §§11.6(b)(2), (b)(3), and (b)(4); Yamashita, 327 U.S. at 17 ("Obviously charges of violations 

I I 1 of the law of war triable before a military tribunal need not be stated with the precision of a 

II I common law indictment."). 

l 3  11 Both the military's own field manual and the 1907 Hague Convention - two sources 

I4 11 on which the Court heavily relied - confirm that the charge against Hamdan 

15 I constitutes an offense against the customary laws of war. The Field Manual declares that 

1 6  (1 "[c]ustomary international law prohibits the launching of attacks * * * against either the 

n 1 civilian population as such or individual civilians'' and that "[tlhe attack or bombardment, by 

1 8  (1 whatever means, of towns, villages, dwellings, or buildings which are undefended is 

I9 I prohibited." Dep't of the Army, Field Manual 27-10, The Law of Land Warfare fl 39-40; 

20 11 see also Hague Convention No. IV of  October 18, 1907, 36 Stat. 2295, art. 23 (stating that "it 

2 1  11 is especially forbidden" both "[tjo kill or wound an enemy who [has] laid down his arms, or 

22 1 [has] no longer means of defense." and ''[tlo destroy or seize the enemy's property, unless 

23 11 such destruction or  seizure be imperatively demanded by the necessities of war."). The 

I, . 
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28 

2' The President, the Congress, and NATO have all recognized a1 Qaida's attacks as an 
act of war. See Military Order, l(a);  AUMF, 115 Stat. 224; and Statement of NATO Secy. 
Gen. (Oct. 2, 2001) (available at http://usinfo.-state.gov.topical/pol/terror/0l100205. htm). In 
any event, whether there exists a state of armed conflict to which the laws of war apply is a 
political question for the President, not the courts. See The Prize Cases, 67 U.S. (2 Black) 
635, 670 (1862); Eisentraper, 339 U.S. at 789; Ludecke v. Watkins, 335 U.S. 160, 170 
(1948). 
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11 manual further provides that individuals "who take up arms and commit hostile acts without 

11 having complied with the conditions prescribed by the laws of war for recognition as 

I1 belligerents" are not entitled to combatant immunity for their hostile acts, but rather "may be 

I tried and sentenced to execution or  imprisonment." N. ( 8 0  See also Yamashita, 327 U.S. 

11 at 14 (recognizing as violation of the law of war "deliberate plan and purpose to massacre and 

11 exterminate a large part of the civilian population * * * and to devastate and destroy public, 

11 private and religious property"); GPW art. 4 (extending POW protections only to lawful 

1) belligerents). Under these common law sources, the charge against Hamdan - implicating 

11 him in al Qaida's attacks on the United States - "plainly alleges violation of the law of 

I1 Petitioner's attempt (Mem. 51-54) to distinguish on the basis of the declaration 

: 11 of war there is equally unavailing. Congress authorized the President to "use all necessary 

I and appropriate force against those nations. organizations, or persons he determines planned, 

i 11 authorized, committed or aided the terrorist attacks that occurred on September 11, 2001, * * 

i 1 * in order to prevent any future acts of international terrorism against the United States[.]" 

ll Authorization for Use of Military Force (AUMF), Pub. L. No. 107-40, 115 Stat. 224 (2001) 

I0 Petitioner (Pet. 's Mem. 43-47) misplaces reliance on Ex oarte Milliean, 71 U .  S. (4 
Wall.) 2 (1866). T o  begin with, Milliean, which involved the military prosecution of an 
American citizen, was not a separation-of-powers case, for the Court held there that the 
government as a whole had no power to subject Milligan to military jurisdiction. N. at 122. 
Moreover, Oulrin "construe[d]"the "inapplicability of the law of war to Milligan's case as 
having particular reference to the facts," namely, that Milligan, as a person neither "a part of 
or associated with the armed forces of the enemy, was a non-belligerent." 3 17 U.  S. at 19; see 
also Duncan v. Kahanamoku, 327 U. S. 304 (1946) (military tribunal cannot try persons for 
embezzling stock or brawling with soldiers). Finally, when addressing the application of the 
laws of war to the current armed conflict, a majority of the Supreme Court embraced m, 
not Millipan, as the controlling precedent. w, 124 S.  Ct. at 2643 (plurality opinion) 
("m was a unanimous opinion. It both postdates and clarifies Milliean[.]"); kid. 
(rejecting a reading of  Oulrin that would limit application of  its principles to cases where 
enemy combatant status is conceded); d . a t  2682 (Thomas, J . )  ("m overruled Milligan to 
the extent those cases are inconsistent."). 
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\\ In w, a plurality of the Court ruled that this authorization triggered the exercise of the 

I President's traditional war powers, in particular, the power to detain enemy  combatant^.'^ 

I The Court explained that "detention of individuals [that Congress sought to target in passing 

11 the AUMF] * * *, for the duration of the particular conflict in which they were captured, is so 

11 fundamental and accepted an incident to war as to he an exercise of the 'necessary and 

I appropriate force' Congress has authorized the President to use." 124 S C t  at 2640 

11 (plurality opinion). That ruling applies with equal force to the President's power to punish 

I war criminals Indeed, the Court justified its own conception of the President's war 

I powers by expressly relying on for the proposition that "[tlhe capture and detention of 

11 lawful combatants &e caoture, detention. and trial of unlawful combatants, by 'universal 

11 agreement and practice,' are 'important incident[s] of war."' w, 124 S.  Ct. at 2640 

11 (quoting m, 317 U S .  at 28) (emphasis added)  Because al Qaida is the central target of 

11 the AUMF, Congress has clearly authorized the President to exercise his war powers by 

(1 subjecting to military trial individuals such a s  Hamdan who are charged with conspiring to 

11 achieve its goals." 

I I The absence o i  a formal declaration of war is likewise immatcrial to application of the 

I 11 substantive prohibitions of the U C M J  It is well settled that the UCMJ applies to armed 

I 11 conflicts that the United States has prosecuted without a formal declaration of  war,  

See, u, United S t a t a v .  Anderson, 38 C.M.R.  386, 386 (C.M.A.  1968) ("The current 

military involvement of the United States in Vietnam undoubtedly constitutes a 'time of war' 

I 

2 I I The plurality's ruling on this important point enjoys majority support, given Justice 
Thomas's position in dissent. See =, 124 S. Ct. at 2679 (Thomas, J., dissenting) 

3 ("Although the President very well may have inherent authority to detain those arrayed against 
our troops, I agree with the plurality that we need not decide that qucstion because Congress 

4 has authorized the President to do so."). 

" The Hamdi Court's ruling reflects the longstanding principle that the President's 
prerogative to invoke the laws of war in a time of armed conflict, including in respect to the 
punishment of war criminals, in no way turns on a formal declaration. See, u, The Prize 
Cases, 67 U.S. (2 Black) 635, 668, 670 (1862); J. Ely, War and Resvonsibilitv 25 (1993) (the 
suggestion "that congressional combat authorizations must actually be labeled 'declarations of 
war"' is "manifestly oul of accord with the specific intent of the founders"). 
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in that area, within the meaning of Article 43"); United States v. Bancroft, 11 C.M.R. 3,  5 

(C.M.A. 1953) ("a finding that this is a time of war, within the meaning of the language of 

the Code, is compelled by the very nature of the present conflict" in Korea). The cases that 

petitioner cites to the contrary, United States v. Averette. 41 C.M.R.  363, 365 (C.M.A. 

1970), and Zamora v. Woodson, 42 C.M.R. 5 (C.M.A. 1970), hold that a formal declaration 

of war is necessary only before the UCMJ is applied to civilians, and are thus inapplicable to 

Hamdan, an alien captured in Afghanistan in the ongoing armed conflict and determined by 

the military to be an enemy combatant. 

Finally, contrary lo petitioner's contention, has not been eroded by subsequent 

legal developments. Hatndi reconfirms w. 124 S. Ct. at 2643 (plurality opinion); id. at 

2682 (Thomas, J. ,  dissenting). Petitioner cites the codification of the UCMJ, but Congress 

expressly stated that the codification preserved the holding of w. See S.  Rep. No. 486, 

81" Cong, 1" Sess. 13 (1949); H.R. Rep. No. 491, 81" Cong, 1st Sess. 17 (1949). As for the 

Geneva Conventions, as discussed above in Part 111, they are not self-executing, do not apply, 

i and, in any event, approve the military trial of unlawful combatants, see, u, S. Exec. Rep 

i No. 84-9, at 5 ("guerilla[s] * * * remain subject to trial and punishment as unlawful 

7 belligerents"). And the War Crimes Act of 1996 and Expanded War Crimes Act of 1997 

i 11 were intended to s u ~ ~ l e m e n t  rather than replace the jurisdiction of military commissions over 

war crimes. Indeed, Congress could not have been clearer on this score. The War Crimes Act 

I itself says nothing about altering the traditional jurisdiction of military commissions. That is 

I not surprising, given that "[tlhe enactment of H.R. 3680 [the War Crimes Act of 19961 is not 

2 intended to affect in any way the jurisdiction of any court-martial, military commission, or 

II 
NOTICE OF MOTION AND RESPONDENTS' CROSS-MOTION T O  DISMISS; 
CONSOLIDATED RETURN 1 0  PETITION AND MEMORANDUM OF LAW 
IN SUPPORT OF CROSS-MOTION TO DISMISS - 53 

Ir 
U N l T h U  STATES ATTORNEY 

(C060777RSL) 601 UNION STREET. SUITE 5100 
SEATTLE. WAIXINGTUNPBlO1-3901  Review Exhibits 1-15

Aug. 24, 2004 Session
Page 281 of 329



11 other military tribunal under any article of the Uniform Code of Military Justice or under the 

I law of war or the law of nations." H. Rep. N o  698. 1041h C o n g  26 Sess. 12 (1996)," 

I Because Congress clearly did not intend to "occup[y] the field"   pet.'^ Mem. 72) previously 

I occupied by military commissions, the subject matter jurisdiction of those commissions today 

)I is no narrower than it was during World War 11. To the contrary, that jurisdiction remains 

11 broad enough to cover violations of the laws of armed conflict as defined by both historical 

and contemporary standards. 34 

C. The President Has The Inherent Authority T o  Create Military 
Commissions. 

II Even if the legislative provisions the President expressly invoked did not constitute the 

11 congressional authorization that the Supreme Court has held they constitute, see Hamdi 

I1 (construing AUMF),  supra; Ouirin (construing precursor to 10 U.S.C. 5 821), the  military 

11 commissions would still be constitutional. That is because the President's authority to create 

I military commissions is inherent in his position as Commander-in-Chief. U.S. Const. Art. I1 

8 0 2. 

The Executive Branch's war power has always included the unilateral authority to 

1 1 create military commissions, because that authority is necessary to effectuate the war power. 

I 11 As the Court explained in Eisentraeer, "[tlhe first of the enumerated powers of the President 

) 11 is that he shall be Commander-in-Chief of the Army and Navy of the United States. And, of 

1 course, grant o f  war power includes all that is necessary and proper for carrying these powers 

I - 

" Military commissions may, of course, try persons for violations of the laws of war even 
if the underlying conduct could also be construed to violate criminal statutes. One of the Nazi 
saboteurs in Ouirin was an American citizen who could have been charged with treason, but 
that fact did not negate his eligibility for trial by commission. 317 U.S. at 38. See also 
Colevaueh v. Loonev, 235 F.2d 429, 432-433 ( loLh Cir. 1956) ("an accused has no 
constitutional right to choose the offense or the tribunal in which he will be tried"). 

34 The Supreme Court has repeatedly held that the repeal by implication of an earlier 
6 statute is disfavored. See, u, Rodriguez v. United States, 480 U.S. 522, 524 (1987). 

Given that Congress made clear its intent to repeal 10 U.S.C. 5 821, the War Crimes Act 
7 cannot be read to displace the traditional jurisdiction of military commissions to try violations 

of the common law of war. 
8 
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into execution." 339 U. S. at 788 (citation omitted). That war power includes "the power * * 
* to punish those enemies who violated the law of war." m, 338 U.S. at 208 (Douglas, 

J , .  concurring) (citations omitted). And "punishment of war criminals" is  an essential "part 

of the prosecution of the war," because it is  "directed to a dilution of enemy power and [to] 

retribution for wrongs done." Id. at 208; see also Yamashita, 327 U. S. at 11 ("An important 

incident to the conduct of war is the adoption of measures by the military commander, not 

only to repel and defeat the enemy, but to seize and subject to disciplinary measures those 

enemies who * * * have violated the law of war."). Indeed, the laws of war exist to impose 

11 limits on belligerent conduct; as leader of the armed forces, the President must have the 

authority to enforce those limits to protect the nation. 

The Executive Branch's unilateral authority to create military commissions not only 

necessarily inheres in the powers granted the President by the Constitution, but is also borne 

out by historical practice. In 1780, during the Revolutionary War, General Washington as 

Commander in Chief of the Continental Army appointed a "Board of General Officers" to try 

the British Major Andre as a spy, see w, 317 U.S. at 31 n.9, when there was no court- 

martial authority to try him. See George B. Davis, A Treatise on the Militarv Law of the 

United States 308 n. 1 (1913). General Andrew Jackson similarly convened military trials in 

1818 to try two English subjects for inciting the Creek Indians to war with the United States. 

See William Winthrop, Military Law and Precedents 464, 832 (2d ed. 1920). In the Mexican 

American War, General Winfield Scott appointed tribunals called "council[s] of war" to try 

I offenses under the laws of war and tribunals called "military commission[s]" to serve 

! essentially as occupation courts administering justice for occupied territory. See id. at 832-33; 

i I Davis, s t  308. And after the outbreak o f t h e  Civil War,  military commissions were 

r 11 convened to try offenses against the laws of war, see Davis, a. at 308 n.2; Winthrop, 
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I 

2 

3 

8 11 mentioned above, Millimn is not a separation-of-powers case, and has been narrowly confined 

The Court has never called into question the validity of that historical practice. To the 

contrary, in Ex oarte Vallindieham, 68 U.S.  243 (1863), the Court, in the course of 

concluding that it did not have jurisdiction to review the proceedings before a military 

4 

5 

6 

7 

commission, explained that military jurisdiction can be "derived from the common law of 

war." Id. at 249. And the three seminal military commission cases, Milliean, m, and 

Yamashita, are all consistent with the position that the President does not require statutory 

authorization to establish military commissions to try violations of the laws of war. As 

I I (1 Yamashita, although ihe same statutes that were dispositive in Ouinn on the question of 

9 

10  

to its facts. In w, the Court, in light o f  its reliance on congressional authorization, simply 

found it "unnecessary" to decide whether the President had unilateral authority. Finally, in 

I 4  I observed that the Articles of War "recornized the 'military commission' appointed by military 

12 

13 

15 11 command, as it had previously existed in United States Army practice, as an appropriate 

congressional authorization were still in force (as they are now), the Court strongly suggested 

that the President has inherent authority to convene military commissions. The Court 

tribunal for the trial and punishment of offenses against the law of war." Yamashita, 327 

U.S. at 5 (emphasis added). The Court further explained that "'[a] military commission is oul 

commonlaw war court. It has no statutory existence, though it is recognized by statute law. "' 

Id. at 20 n .7  (quoting General Crowder). The logical implication is that cven without Article - 

15 or any other statute, the President can create commissions on the basis of his inherent 

authority as Commander-in-Chief. See also Madsen, 343 U. S. at 346-347 ("Since our 

22 

23 
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24 
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\I CONCLUSION 

For the reasons stated above, respondents respectfully request that the petition be 

ienied, that their cross-motion to dismiss he granted, and that a judgment of dismissal be 

:ntered in favor of respondents. 

DATED this 6th day of August, 2004 

Respectfully submitted, 

JOHN McKAY 
United States Attorney 

DAVID B. SALMONS 
JONATHAN L. MARCUS 
Assistants to the Solicitor General 
Office of the Solicitor General 
U.S. Department of Justice 

sl Brian C. K i ~ n i s  
BRIAN C. KIPNIS 
Assistant United States Attorney 
601 Union Street, Suite 5 100 
Seattle, W A  98101 -3903 
Telephone: (206) 553-7970 
Fax: (206) 553-01 16 
E-mail: brian.kipnis@usdoi.gov 
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DEPUTY SECRETARY OF DEFENSE 
1010 DEFENSE PENTAGON 

WASHINGTON, DC 20301-1010 

- 7 JUL 2004 

MEMORANDUM FOR THE SECRETARY OF THE NAVY 

SUBJECT: Order Establishing Combatant Status Review Tribunal 

This Order applies only to foreign nationals held as enemy combatants in the 
control of the Department of Defense at the Guantanamo Bay Naval Base, Cuba 
("detainees"). 

a. Enemy Combatant. For purposes of this Order, the term "enemy combatant" 
shall mean an individual who was part of or supporting Taliban or a1 Qaeda forces. or 
y n s t  the United States or its coalition 

jartners. This includes any person who has committed a belligerent act or has directly 
supported hostilities in aid of enemy armed forces. Each detainee subject to this Order 
has been determined to be an enemy combatant through multiple levels of review by 
officers of the Department of Defense. 

b. Notice. Within ten days after the date of this Order, all detainees shall be 
notified of the opportunity to contest designation as an enemy combatant in the 
proceeding described herein, of the opportunity to consult with and be assisted by a 
personal representative as described in paragraph (c), and of the right to seek a writ of b 

habeas corpus in the courts of the United States. 

c. Personal Represenrative. Each detainee shall be assigned a militan officer. 
with the a v m n a t e  securirv clearance, as a ~enonal  revresentativc for the v m s e  of - -  . . - 
assisting the detainee in connection with thekview described herein. The 
personal representative shall be afforded the opportunity to review any reasonably 
available information in the possession of the Department of Defense that may be 
relevant to a determination of the detainee's designation as an enemy combatant, 
including any recorJs, determinations, or reports generated in connection with earlier 
determinations or reviews, and to consult with the detainee concerning that designation 
and any challenge thereto. The personal representative may share any information with 
the detainee, except for classified information. and may participate in the Tribunal 
proceedings as provided in paragraph (g)(4). 

d. Tribunuis. Within 30 dauafter the detainee's personal representative has 
been afforded the opportunity to revlew the reasonably available information in the 
possession of the Department of Defense and had an opportunity to consult with the 
detainee, a Tribunal shall be convened to review the detainee's status as an enemy 
combatant. 

e. Composition of Tribunal. A Tribunal shall be composed of three rieutral 
commissioned officers of the U.S. Armed Forces, each of whom possesses the 
appropriate security clearance and none of whom was involved in the apprehension. 
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detention, interrogation, or previous determination of status of the detainee. One of the 
members shall be a-The senior member (in the grade of 0-5 and above) 
shall serve as President of the Tribunal. Another non-voting officer, preferably- 
advocate, shall serve as the Recorder and shall not be a member of the Tribunal. 

f. Convening Authority. The Convening Authority shall be designated by the 
Secretary of the Navy. The Convening Authority shall appoint each Tribunal and its 
members, and a personal representative for each detainee. The Secretary of the Navy. 
with the concurrence of the General Counsel of the D e p m e n t  of Defense, may issue 
instructions to implement this Order. 

g.  Procedures. 

(1) The Recorder shall provide the detainee in advance of the proceedings with 
notice of the unclassified factual basis for the detainee's designation as an enemy 
combatant. 

(2) Members of the Tribunal and the Recorder shall be sworn. The Recorder 
shall be sworn first by the President of the Tribunal. The Recorder will then administer 
an oath, to faithfully and impartially perform their duties, to all members of the Tribunal 
to include the President. 

(3) The record in each case shall consist of all the documentary evidence 
presented to the Tribunal, the Recorder's summary of all witness testimony, a written 
report of the Tribunal's decision, and a recording of the proceedings (except proceedings 
involving deliberation and voting by the membas), which shall be preserved. 

(4) The detainee shall be allowed to attend all proceedings, except for 
proceedings involving deliberation and voting by the members or testimony and other 
matters that would compromise national security if held in the presence of the detainee. 
The detainee's personal representative shall be allowed to attend all proceedings, except 
for proceedings involving deliberation and voting by the members of the Tribunal. 

(5) The detainee shall be provided with an interpreter, if necessary. 

(6) The detainee shall be advised at the beginning of the hearing of the nature of 
the proceedings and of the procedures accorded him in connection with the hearing. 

(7) The Tribunal. through its Recorder, shall have access to and consider any 
reasonably available information generated in connection with the initial determination to 
hold the detainee as an enemy combatant and in any subsequent reviews of that 
determination. as well as any reasonably available records, determinations, or reports 
generated in connection therewith. 

(8) The detainee shall be allowed to call witnesses if reasonably a~ailable~and to 
question those witnesses called by the Tribunal. The Tribunal shall determine the 
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reasonable availability of witnesses. If such witnesses are from within the U.S. Armed 
Forces. they shall not be considered reasonably available if, as determined by their 
commanders, them presence at a hearing would affect combat or support operations. In 
the case of witnesses who are not reasonably available, written statements, preferably 
sworn, may be submitted and considered as evidence. - 

(9) The Tribunal is not bound by the rules of evidence such as would apply in a 
court of law. Instead, the Tribunal shall be free to consider any information it deems 
relevant and helpful to a resolution of the issue before it. At the discretion of the 
Tribunal, for example, it may consider hearsay evidence, taking into account the 
reliability of such evidence in the circumstances. The Tribunal does not have the 
authority to declassify or change the classification of any national security infonnation it 
reviews. 

(10) The detainee shall have a right to testify or otherwise address the Tribunal in 
oral or written form, and to introduce relevant documentary evidence. 

(11) The detainee may not be compelled to testify before the Tribunal. 

(12) Following the hearing of testimony and the review of documents and other 
evidence, the Tribunal shall determine in closed session by majority vote whether the 
detainee is properly detained as an enemy combatant. Preponderance of evidence shall 
be the standard used in reaching this determination, but there shall be a rebuttable 
presumption in favor of the Government's evidence. 

(13) The President of the Tribunal shall, without regard to any other provision of 
this Order, have authority and the duty to ensure that all proceedings of or in nlation to 
the Tribunal under this Order shall comply with Executive Order 12958 regarding 
national security information. 

h. The Record The Recorder shall, to the maximum extent practicable, prepare 
the record of the Tribunal within three working days of the announcement of the 
Tribunal's decision. The record shall include those items described in paragraph (g)(3) 
above. The record will then be forwarded to the staff Judge Advocate for the Convening 
Authority, who shall review the record for legal sufficiency and make a recommendation 
to the Convening Authority. The Convening Authority shall review the Tribunal's 
decision and, in accordance with this Order and any implementing instructions issued by 
the Secretary of the Navy, may retum the record to the Tribunal for further proceedings 
or approve the decision and take appropriate action. 

i. Non-Enemy Combatant Determination. If the Tribunal determines that the 
detainee shall no longer be classified as an enemy combatant, the wrinen report of its 
decision shall be forwarded directly to the Secretary of Defense or his designee. The 
Secretary or his designee shall so advise the Secretary of State, in order to permit the 
Secretary of State to coordinate the transfer of the detainee for release to the detainee's 
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country of citizenship or other disposition consistent with domestic and international 
obligations and the foreign policy of the United States. 

j. This Order is intended solely to improve management within the Department of 
Defense concerning its detention of enemy combatants at Guantanamo Bay Naval Base, 
Cuba, and is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law, in equity, or otherwise by any party against the United 
States, its departments, agencies, instrumentalities or entities. its officers, employees or 
agents, or any other person. 

k. Nothing in this Order shall be construed to limit. impair, or otherwise affect the 
constitutional authority of the President as Commander in Chief or any authority granted 
by statute to the President or the Secretary of Defense. 

This Order is effective immediately. 
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THE SECRETARY OF T H E  NAVY 
WASHINGTON, D . C .  20350 -1000  

29 July 2004 

ZCEMOFfANDUM FOR DISTRIBUTION 

Subj: Implementation of Combatant Status Review Tribunal 
Procedures for Enemy Combatants detained at Guantanamo 
Bay Naval Base, Cuba 

Ref: (a) Deputy Secretary of Defense Order of July 7. 2004 
(b) Convening Authority Appointment Letter of 

July 9, 2004 

Encl: (1) 
( 2 )  
( 3 )  

Combatant Status Review Tribunal Process 
Recorder Qualifications, Roles and Responsibilities 
Personal Representative Qualifications, Roles and 
Responsibilities 
Combatant Status Review Tribunal Notice to Detainees 
Sample Detainee Election Form 
Sample Nomination Questionnaire 
Sample Appointment Letter for Combatant Status Review 
Tribunal Panel 
Combatant Status Reviev Tribunal Hearing Guide 
Combatant Status Review Tribunal Decision Report 
Cover Sheet 

1. Introduction 

By reference (a), the Secretary of Defense has established a 
Combatant Status Review Tribunal (CSRT) process to determine, in 
a fact-based proceeding, whether the individuals detained by the 
Department of Defense at the U.S. Naval Base Guantanamo Bay, 
Cuba, are properly classified as enemy combatants and to permit 
each detainee the opportunity to contest such designation. The 
Secretary of the Navy has been appointed to operate and oversee 
this process. 

The Combatant Status Review Tribunal process provides a 
detainee: the assistance of a Personal Representative: an 
interpreter if necessary: an opportunity to review unclassified 
infomumtion relating to the basis for his detention; the 
o-ty to appear personally to present reasonably available 
information relevant to why he should not be classified as an 
enany w t a n t ;  the opportunity to question witnesses 
testi- at the Tribunal: and, to the extent they are 
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Subj: Implementation of Combatant Status Review Tribunal 
Procedures for Enemy Combatants detained at Guantanamo 
Bay Naval Base, Cuba 

reasonably available, the opportunity to call witnesses on his 
behalf . 
2. Authority 

The Combatant Status Review Tribunal process was established 
by Deputy Secretary of Defense Order dated July 7, 2004 
(reference (a)), which designated the undersigned to operate and 
oversee the Combatant Status Review Tribunal process. The 
Tribunals will be governed by the provisions of reference (a) 
and this implementing directive, which sets out procedures for 
Tribunals and establishes the position of Director, Combatant 
Status Review Tribunals. Reference (b) designates the Director, 
CSRT, as the convening authority for the Tribunal process. 

3. Implementing Process 

The Combatant Status Review Tribunal Process is set forth in 
enclosure (1). Enclosures (2) and (3) set forth detailed 
descriptions of the roles and responsibilities of the Recorder 
and Personal Representative respectively. Enclosure (4 )  is a 
Notice to detainees regarding the CSRT process. Enclosure ( 5 )  
is a Sample Detainee Election Form. mclosure (6) is a Sample 
Nominee Questionnaire for approval of Tribunal members, 
Recorders, and Personal Representatives. Enclosure (7) is an 
~ppointment Letter that will be signed by the Director of CSRT 
as the convening authority. Enclosure (8) is a CSRT Hearing 
Guide. Tribunal decisions will be reported to the convening 
authority by means of enclosure (9). This implementing 
directive is subject to revision at any time. 

CC: 
Secretary of State 
Secretary of Defense U - 
Attorney General 
Secretary of Homeland Security 
Director, Central IntelligenceAgency 
Assistant to the President for National Security Affairs 
Counsel to the President 
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Deputy Secretary of Defense 
Secretary of the Army 
Secretary of the Navy 
Secretary of the Air Force 
Chairman of the Joint Chiefs of Staff 
Director, Federal Bureau of Investigation 
Director of Defense Agencies 
Director, DOD Office of Detainee Affairs 
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Combatant status Review Tribunal Process 

A. Organlzatlon 

Combatant Status Review Tribunals (CSRT) will be administered by the Director, Combatant 
SEahu, Review Tribunals. The Director will staff and structure the Tribunal organization to 
facilitate its operation. The CSRT staffwill schedule Tribunal proceedings, provide for 
interpreter services, provide legal advice to the Director and to Tribunal panels, provide clerical 
assistance and other administrative support, ensure information security, and coordinate with 
other agencies as appropr@te. 

B. Purpose and Function 

This process will provide a non-adversarial proceeding to d e e e  whether each detainee in thc 
control of ?he Depamnent of Defense at the Guantanamo Bay Naval Base, Cuba, meets the 
criteria to be designated as an enemy combatant, defined in reference (a) as follows: 

An "enemy combatant" for purposes of this order shall mean an individual who was part 
of or supporting T a l i i  or al Qaida forces, or associated forces that are engaged in 
bodMic8 a&& the United States or its d t i o n  partners. This includes any person 
wlm bar mmmikd a belligerent act or has directly supported hostilities in aid of enemy 
armed forces. 

Each detainee whose status will be reviewed by a Tribunalhas previously been determined, since 
capture, to be an mcmy mmbataat through multiple levels of review by military officers and 
officials of the m c n t  of Defense. 

The Lkcctor, CSRT, shall convene Tribunals pursuant to this implementing directive to conduct 
such pmcdhgs as necessa~~ to make a written assessment as to each detainee's status as an 
enemy combatant. Each Tribunal shall determine whether the preponderance of the evidence 
supports the conclusion that each detainee meets the criteria to be designated as an enemy 
combatant. 

Adoption of the procedures outlined in this h t i v e  is not intended to, and does not, create any 
right or benefit, substantive or procedural, enforceable at law or in equity by any party against 
the United States, its departments, agencies, inshumentalities or entities, its officers, employees 
or agents, or any other person. 

C. Combatant Status Review Tribunnl Structure 

(1) Each Tribunal shall be composed of a panel of three neutral commissioned offiffirs of 
thc U.S. Armed Forces convened to make determinations of enemy combatant status 
putsuant to this implementing directive. Each of the officers shall possess the 
appropriate security clearance and none of the officers appointed shall have been 
involved in the apprehension, detention, interrogation, or previous determination of 
stam of the detainees other than the CSRT process. The senior member of each 
Tribunal shall be an officer serving in the grade of 0-6 and shall be its President. The 
othcr membem of the Tribunal shall be officers in the grade of 0-4 and above. One of 
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the officers appointed to the Tribunal shall be a judge advocate. All Tribunal members 
have an equal vote as to a detainee's enemy combatant status. 

(2) Recorder. Each Tribunal shall have a wmmissioned officer serving in the grade of 0- 
3 or above, preferably a judge advocate, appointed by the Director, CSRT, to obtain 
and present all relevant evidence to the Tribunal and to cause a record to be made of the 
proceedings. The Recorder shall have an appropriate security clearance and shall have 
no vote. The Recorder shall not have been involved in the apprehension, detention, 
intmgation, or previous det emination of status of the detainees other than the CSRT 
process. The role and responsibilities of the Recorder are set fo f i  in enclosure (2). 

(3) Personal Representative. Each Tribunal shall have a commissioned officer appointed 
by the Director, CSRT, to assist the detainee in reviewing all relevant unclassified 
information, in preparing and presenting information, and in questioning witnesses at 
the CSRT. The Personal Representative shall be an officer in the grade of 04 or above, 
shall have the appropriate security clearance, shall not be a judge advocate, and shall 
have no vote. The Personal Representative shall not have been involved in the 
apprekmion, ddention, inkamgation, or previous determination of status of the 
detainees other than the CSRT process. The role and responsibilities of the Personal 
Rqmmtalive are. set fo* in enclosure (3). 

(4) Legal Advisor. The D i ,  CSRT, shall appoint a judge advocate officer as the 
Legal Advisor to the Tribunal process. The Legal Advisor shall be available in person, 
telephonically, or by otberrneans, to each T n i  as an advisor on legal, evidentiary, 
procedural or other maners. In addition, the Legal Advisor shall be responsible for 
rcviewiog each Tribunal decision for legal sufficiency. The Legal Advisor shall have aa 
appropriate secwiw clearance and shall have no vote. The Legal Advisor shall also not 
bave been involved in the apprehension, detention, interogation, or previous 
determination of status of the detainecs other than the CSRT process. 

(5) Interpreter. If needed, each Tribunal will have an interpreter appointed by the 
President of the Tribunal who shall be wmvetent in Endish and a language understood - - 
by the detainee. The interpreter shall have no vote and &ll have an appropriate security 
clearance. 

D. Handling of Classified Material 

(1) All parties shall have due regard for classified infonnation and safeguard it in 
accordance with all applicable instructions and regulations. The Tribunal, Recorder 
and Personal Representative shall coordinate with an Information Security Officer in 
the handling and safeguarding of classified material before, during and after the 
Tribunal proceeding. 

(2) The Director, CSRT, and the Tribunal President have the authority and duty to ensure 
that all promdings of, or in relation to, a Tribunal under this Order shall comply with 
Executive Order 12958 regarding national security information in all respects. 
Classified infonnation may be used in the CSRT process with the concurrence of the 
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originating agency. Classified information for which the originating agency declines to 
authorize for use in the CSRT process is not reasonably available. For any information 
not reasonably available, a substitute or certification will be requested from the 
originating agency as cited in paragraph E (3)(a) below. 

(3) The &tor, CSRT, the CSRT staff, and the participants in the CSRT process do not 
have the authority to declassify or change the classification of any classified 
infonnation. 

E. Combatant Status Review Tribunal Authodty 

The Tribunal is authorized to: 

(1) Determine the mental and physical capacity of the detainee to participate in the hearing. 
This determination is intended to be the perception of a layperson, not a medical or 
mental health professional. The Tribunal may direct a medical or mental health 
e v d h  of a -ee, if deemed appropriate. If a detainee is deemed physically or 
mentally unable to participate in the CSRT process, that detainee's case will be held as 
a T n i  in which tfie detainee elected not to participate. The Tribunal President shall 
emure that the c k u m b c a  of the detainee's absence are noted in the record. 

(2) Onlcr U.S. mililary witnesses to appear and to request the appearance of civilian 
witncssea if, in the judgment of the Tribunal President those witnesses are reasonably 
rvaikble as d c M  in paraBraph G (9) of this encloswe. 

Q Rqusi  the pmduction of such reasonably available information in ihe possession of 
the U.S. Govemmmt bearing on tho iasue of whcther the detainee meets the criteria to 
be designated as an enemy combatant, including information generated in connection 
with the initial debmination to hold the detainee as an enemy combatant and in any 
subsequent reviews of that dekmhation, as well as any -ks, determinations, or 
repork g e n e d  in connection with such proceedings (cumulatively called hereinafter 
the "Government Information"). 

(a) For any relevant information not provided in response to a Tribunal's request, the 
agency holding the information shall provide either an acceptable substitute for the 
information requested or a certification to the Tribunal that none of the withheld 
information would support a determination that the detainee is not an enemy 
combatant. Acceptable substitutes may include an unclassified or, if not possible, a 
lesser classified, summary of the information; or a statement as to the relevant facts 
the information would tend to prove. 

(4) Require each witness (other than the detainee) to testify under oath. The detainee has 
the option of testifying undtr oath or unsworn. Forms of the oath for Muslim and non- 
Muslim witnesses am in the Tribunal Hearing Guide (enclosure (8)). The Tribunal 
Recorder will administer the oath. 

E rq 
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P. The Detainee's Participation in the CSRT Process 

(1) The detainee may elect to participate in a Combatant Status Review Tniunal or may 
waive participation in the p ~ ~ ~ e s s .  Such waiver shall be submitted to the Tribunal in 
writing by the detainee's Pemonal Represcatative and must be made after the Personal 
Representative has explained the Tribunal process and the opportunity of the det'ainee 
to contest this enemy combatant status. The waiver can be either an affirmative 
statement that the detainee declines to participate or can be inferred by the Personal 
Representative &rn the detainee's silence or actions when the Personal Representative 
explains the CSRT process to the detainee. The detainee's election shall be noted by the 
Personal Reprcsentative on enclosure (5). 

(2) If a detainee waives participation in the Tribunal process, the Tribunal shall still review 
the detainee's status without requiring the pram of the detainee. 

(3) A detainee who desires to participate in the Tribunal process shall be allowed to attend 
all Tribunal proceedings except for proceedings involving de l ibdon  and voting by 
the members and testimony M 0 t h  mattem that would compromise national security if 
held in the presence of the detainee. 

(4) The detainee may not be compelled to testify or answer questions before the Tribunal 
otherthautocoofirmhis~tiity. 

( 5 )  The detainee shall not be w s e n t e d  by legal counsel but will be aided by a Personal 
Repreacntstive who may, apoa the detainee's election, assist the detainee at the 
Tniunal. He shall be provi&d with an intqmta during the Tribunal hearing if 
necessary. 

(6) The detainee may present evidence to the Tribunal, including the testimony of 
witnesses who are reasonably available and whose testimony is considered by the 
Tribunal to be relevant. Evidence on the detainee's behalf (other than his own 
testimony, if offered) may be presented in documentary form and through written 
statcmcnts, preferably sworn. 

(7) The detainee may present oral testimony to the Tribunal and may elect to do so under 
oath or a5innation or as unswom testimony. If the detainee testifies, either under oath 
or unswom, he may be questioned by the Recorder, Personal Representative, or 
Tribunal members, but may not be compelled to answer questions before the Tribunal. 

(8) The detainee's Personal Representative shall be afforded the opportunity to review the 
Government Information, and to consult with the detainee concerning his status as an 
enemy combatant and any challenge thereto. The Personal ~eprem&tive may shan 
the unclassified portion of the Government Information with the detainee. 

(9) The detainee shall be advised of the foregoing by his Personal Representative before 
the Tribunal is convened, and by the Tribunal President at the beginning of the hearing. 

Y4 
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G. Tribunal Procedures 

(1) By July 17,2004, the convening authority was required to notify each detainee of the 
opportunity to contest his status as an enemy combatant in the Combatant Status 
Review Tribunal process, the opportunity to consult with and be assisted by a Personal 
Representative, and of the jurisdiction of the courts of the United States to entertain a 
habeas corpus petition filed on the detainee's behalf. The English language version of 
this Notice to Detainees is at enclosure (4). All detainees were so notified July 12-14, 
2004. 

(2) An offica appointed as a Personal Representative will meet with the detainee and, 
through an interpreter if necessary, explain the nalure of the CSRT process to the - -  - 
de&ee, explaih his opportunity to personally appear before the ~ r h u m l  and present 
evidence, and assist the detainee in collecting relevant and reasonably available 
i n f o d o n  and in p q a h g  for and infomtion to the CSRT. 

(3) The Paaonal Representative will have the detainee make an election as to whether he 
wants to pmticipate in the Tribunal process. Enclosure (5) is a Detainee Election Fonn. 
If the detainee elects not to participate, or by his silence or actions indicates that he 
docs oot want to participate, the Personal Representative will note this on the election 
ibm and this detakc will not bc required to appear at his Tribunal hearing. The 
Director, CSRT, as convening authority, shall appoint a Tribunal as described in 
paragraph C (1) of this enclosure for all detainees after reviewing Nomination 
Questiomaks (cnclasure (6)) and approving Tribunal panel members. Enclosure (7) 
is a q l e  A p p o i i t  Ldba. 

(4) The M t o r ,  CSRT, will schedule a Tribunal hearing for a detainee within 30 days 
after the detainee's Personal Representative has reviewed the Government Iofonnation, 
had an opportunity to consult with the detainee, and notified the detainee of his 
oaoortunitv to contest his status. even if the detainee declines to oartici~ate as set forth 
gove. Personal ~epresentakve will submit a completed ~ e k e e  Election Form to 
the Director, CSRT. or his desimee when the Personal R-tative has completed 
the actions above. The 30-day &riod to schedule a ~ r i b u r k  will commence up& 
receipt of this form. 

(5) Once the Director, CSRT, has scheduled a Tribunal, the President of the assigned 
Tribunal panel may postpone the Tribunal for good cause shown to provide the detainee 
or his Personal Representative a reasonable time to acquire. evidence deemed relevant 
and necessary to the Tribunal's decision, or to accommodate military exigencies as 
presented by the Recorder. 

(6) All Tribunal sessions except those relating to deliberation or voting shall be recorded 
on audiotape. Tribunal sessions where classified info~~uation is discussed shall be 
recorded on separate and properly marked audiotapes. 

> 
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(7) A d h i b i l i t y  of Evidence. The Tribunal is not bound by the rules of evidence such as 
would apply in a c o w  of law. Insteed, the Tribunal shall be free to consider any 
infonuation it deems relevant and helpful to a resolution of the issues before it. At the 
discretion of the Tribunal, for example, it may consider hearsay evidence, taking into 
account the reliability of such evidence in the. circumstances. 

(8) Control of Caae. The President of the Tribunal is authorized to order the removal of 
any person finm the hearing if that penson is disruptive, uncooperative, or otherwise 
interferes with the Tribunal proceedings following a warning. In the case of the 
removal of the detainee from the Tribunal hearing, the detainee's Personal 
Representative shall continue in his role of assisting the detainee in the hearing. 

(9) Availability of Witnesses. The President of the Tribunal is the decision authority on 
re&nable availability of witnesses. 

(a) If such witnesses are from within the U.S. Anned Forces, they shall not be 
considered reasonably available if, as determined by their commanders, their 
presence at a hearing would adversely affect combat or support operations. 

@I) If such witnesses an not h within tbe U.S. Armed Forces, they shall not be 
considaed masonably available if they decline properly made requests to appear at 
a bring, if thcy be contacted following reasonable efforts by the CSRT 
sto& or if security mideratiom vnclude their vresence at a hearing. Non-U.S. 
~ o k e n t  wihksses will ebefon the ~ri'bunal at their own expense. 
Payment of expmm for U.S. Government witnesses will be coordinated by the 

(c) For any witnesses who do not appear at the hearing, the President of the Tribunal 
may allow introduction of evidence by other means such as e-mail, fax copies, and 
telephonic or video-telephonic testimony. S i c e  either video-telephonic or 
telephonic testimony is equivalent to in-person testimony, the witness shall be 
placed under oath and is subject to questioning by the Tribunal. 

(10) CSRT Determinations on Availability of Evidence. If the detainee requests 
witnesses or evidence deemed not reasonably available, the President of the Tribunal 
shall document the basis for that decision; to include, for witnesses, efforts undertaken 
to procure the presence of the witness and alternatives considered or used in place of 
that witness's in-person testimony. 

(1 1) Burden of Proof. Tribunals shall determine whether the preponderance of the evidence 
supports the conclusion that each detainee meets the criteria to be designated as an 
enemy combatant. Thm is a rebuttable presumption that the Government Evidence, as 
defined in paragraph H (4) herein, submitted by the Recorder to support a 
determination that the detainee is an enemy combatant, is genuine and accurate. 
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(12) Voting. The decisions of the Tribunal &all be determined by a majority of the voting 
members of the Tribunal. A dissenting member shall prepare a brief summary of the 
basis for hidher opinion, which shall be attached to the record forwarded for legal 
review. Only the Tribunal members shall be present during deliberation and voting. 

H. Conduct Of Hearing 

A CSRT Hearing Guide is attached at enclomur (8) and provides guidance on the conduct of the 
Tribunal hearing. The Tribunal's hearing shall be substantially as follows: 

(1) The President shall call the Tribunal to order, and announce the order appointing the 
Tribunal (see enclosure (7)). The. President shall also ensure that all participants are 
properly sworn to faithfully perform their duties. 

(2) The Recorder shall cause a record to be made of the time, date, and place of the 
hearing, and the identity and qualifications of all participants. All pmceedhgs shall be 
mmdd on audiotape except &ow portions relating to deliberations and voting. 
T n i  sessions where classified information is discussed shall be recorded on 
scpsratc and properly madmi audiotapes. 

(3) The Redcat shall mivise the detainee of the purpose of the hearing, the detainee's 
opportunity to present evidence, and of the consequences of the Tribunal's d~ision.  In 
cases requiring an interpreter, the President shall ensure the detainee understands these 
matters through the interpre.ter. 

(4) The Rcmrder shuU oresent to the Tribunal such evidence in the Government ' 

~ n h t i o n  as maibe suflicient to support the detainee's classification as an enemy 
combatant, including the cimunstances of how the detainee was taken into the custody 
of U.S. or allied forces (the evidence so presented shall constitute the "Government 
Evidence"~. In the event the Government Information contains evidence to suggest that 
the detainee should not be designated as an enemy combatant, the Recordcr shall also 
separately provide such evidence to the Tribunal. 

(5)  The Recorder shall present to the Tribunal an unclassified report summarizing the 
Government Evidence and any evidence to suggest that the detainee should not be 
designated as an enemy combatant. This report shall have been provided to the 
detainee's Personal Representative in advance of the Tribunal hearing. 

(6) The Recorder shall call the witnesses, if any. Witnesses shall be excluded fhm the 
hearing except while testifying. An oath or affirmation shall be admiistered to each 
witness by the Recorder. When deemed necessary or appropriate, the Tribunal members 
can call witnesses who are reasonably available to testify or request the production of 
reasonably available documentary or other evidence. 

(7) The detainee shall be uennitted to oresent evidence and auestion anv witnesses. The , , 

Personal ~epresentatiie shall assi; the detainee in obta&ing unclassified documents 
and in arranging the presence of witnesses reasonably available and, if the detainee - - 
elects, the Personal Representative shall assist the de-knee in the presentation of 
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information to the Tribunal. The Personal Representative may, outside the presence of 
the detainee, pment or comment upon classified information that bears upon the 
detainee's status if it would aid the Tribunal's deliberations. 

(8) When deemed necessary and appropriate by any member of the Tribunal, the Tribunal 
may recess the Tribunal hearing to consult with the Legal Advisor as to any issues 
relating to evidence, procedure, or other matters. The President of the Tribunal shall 
summarize on the record the discussion with the Legal Advisor when the Tribunal 
reconvenes. 

(9) The Tribunal shall deliberate in closed session with only voting members present The 
Tribunal shall make its determination of status by a majority vote. The President shall 
direct a Tribunal member to document the Tribunal's decision on the Combatant Status 
Review Tribunal Decision Report cover sheet (enclosure (9)), which will serve as the 
basis for the Recorder's preparation of the Tribunal record. The unclassified reasons for 
the Tribunal's decision shall be noted on the Tribunal Decision Report cover sheet, and 
should include, as appropriate, the detainee's organizational membership or aliat ion 
with a gov-ental, military, or terrorist organization (e.g., Taliban, a1 Qaida, ctc.). A 
dissenting member shall prepare a brief summary of the basis for his/he~ opinion. 

(10) Both docummts shall be provided to the Recorder as soon as practicable after the 
TribmdcxNichdw 

( I )  Tbc Recorda shall prepsn thc record of the hearing and ensure that the audiotape is 
preserved and properly classified in conformance with secwity regulations. 

(2) The detainee's Personal Representative shall be provided the opportunity to review the 
record prior to the Recorder forwarding it to the President of the Tribunal. The Personal 
Representative may submit, as appropriate, observations or information that hdshe 
believes was presented to the T n i d  and is not included or acamtely reflected on the 
record. 

(3) The Rewrdcr shall provide the completed record to the President of the Tribunal for 
signature and forwarding for legal review. 

(4) in all cases the following items will be attached to the decision which, when complete 
and signed by the Tribunal President, shall constitute the record: 

(a) A statement of the time and place of the hearing, persons present, and their 
qualifications; 

@) The Tribunal Decision Report wver sheet; 

(c) The classified and unclassified reports detailing the findings of fad upon which the 
Tribunal decision was based, 
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(d) Copia, of all documentary evidence presented to the Tniunal and summaries of all 
witness testimony. If classified material is part of the evidence submitted or 
considered by the Tribunal, the report willbe properly marked and handled in 
accordance with all applicable security regulations; and 

(e) A dissenting member's summary report, if any. 

( 5 )  The President of the Tribunal shall forward the Tribunal's decision and all supporting 
documents as set forth above to the Director, CSRT, acting as Convening Authority, via 
tbe CSRT Legal Advisor, within three working days of the date of the Tribunal 
decision. If additional time is needed, the President of the Tribunal shall request an 
extension from the D i t o r ,  CSRT. 

(6) The Recorder shall ensure that d audiotapes of the Tribunal hearing are. properly 
marked with identifying information and classification markings, and stored in 
accordance with all applicable security regulations. These tapes may be reviewed and 
t r ansen i  as necessary for the legal sufficiency and Convening Authority reviews. 

(7) The CSRT Legal Advisor shnll d u c t  a legal sutficiency review of all cases. The 
Legal Advisor sb.ll d a  an opinion on the legal sufficiency of the Tribunal 
pmccdhp d fUrrwsrd thereand with a recommendation to the Director, CSRT. The 
legal rcview shall specifically address Tribunal decisions regarding reasonable 
availability of witneses and other evidence. 

(8) The U, CSRT, shall review the Tribunal's decision and may appmve the decision 
and rsLc aproprirtc action, or rctum the record to the Tribunal for further proceedings. 
In cases where the. Tribnnal decision is approved and the case is considered final, the 
Director, CSRT, shall so advise the DoD Office of Detainee Affairs, the Secretary of 
State, and any other relevant U.S. Government agencies. 

(9) If the Tribunal detnmines that the detainee shall no longer be classified as an enemy 
combatant, and the Director, CSRT,ammves the Tribunal's decision, the Director, 
CSRT, shall forward the written reportifthe Tribunal's decision directly to the 
Secretary of the Navy. The Secretary of the Navy shall so advise the DoD Office of 
Detainee Affairs, the Secretary of State, and any other relevant U.S. Government 
agencies, in order to pennit the Secretary of State to c o o d i t c  the transfer of the 
detainee with representatives of the detainee's country of nationality for release or other 
d i i i t i o n  consistent with applicable Laws. In these cases the Dinctor, CSRT, will 
ensure coodimation with the Joint Staff with respect to detainee transportation issues. 

(10) The detainee shall be notified of the Tribunal decision by the Director, CSRT. If the 
detainee has been determined to no longer be designated as an enemy combatant, he 
shall be notified of the Tribunal dtcision upon finalization of transportation 
arrangements or at such earlier time as deemed appmpriate by the Commander, JTF- 
GTMO. 
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A. Qu.UTcation~~ of the Reforder 

(1) For each case, the Director, CSRT, shall select a commissioned officer in the grade of 
0-3 or higher, preferably a judge advocate, to serve as a Recorder. 

(2) Recorders must have at least a TOP SECRET security clearance. The D i t o r  shall 
ensure that only propcrly cleared officers are assigned as Recorders. 

B. Roles of the Recorder 

(1) Subject to section C (I), below, the Recorder has a duty to present to the CSRT such 
evidence in lhe Government Information as may be sufficient to support the detainee's 
classification as an enemy combatant, including the circumstances of how the detainee 
was taken into the custody of U.S. or allied forces (the "Government Evidence"). In the 
event the Government Information contains evidence to suggest that the detainee 
should not be designated as an enemy combatant, the Recorder shall also provide such 
evidence to the Tniunal. 

(2) The Recadrr shall have due r e d  for classified idonnation and safemtard it in . . 
accordance with a l l  applicable &ructions and regulations. The ~eco&r  shall 
coordinaic with an Infomation Security Oflicer OSO) in the h d i  and safeguarding - - 
of classified material befon, duriog, add MOW& & Tribunal process. 

C. RwponsibWcd of the Recorder 

(1) For each assigned detainee case under review, the Recorder shall obtain and examine 
the Government Information as detined in paragraph E (3) of enclosure (1). 

(2) The Recorder shall draft a proposed unclassified summary of the relevant evidence 
derived h m  the Government Information. 

(3) The Recorder shall ensure appropriate coordination with original classification 
authorities for any classified idonnation i resented that was wed in the ureuaration of - - 
the proposed unclassified summary. 

(4) The Recorder shall permit the assigned Personal Representative access to the 
Government Information and will provide the unclassified summary to the Personal 
Representative in advance of the Tribunal hearing. 

(5) The Recorder shall ensure that coordination is maintained with Joint Task Force- 
Guantanamo Bay and the Criminal Investigative Task Force to deconfict any other 
ongoing activities and arrange for detainee movements and security. 

(6) The Recorder shall present the Govemment Evidence orally or in documentary form to 
the Tribunal. The Recorder shall also answer questions, if any, asked by the Tribunal. 

pQ '4 
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(7) The R d e r  shall administer an appropriate oath to the Tribunal memben, the 
Personal Representative, the paralegal/reporter, the inteqmter, and all witnesses 
(including the detainee if he elects to testify under oath). 

(8) The Recorder shall prepare a R e d  of Proceedings, and, if applicable, a record of the 
dissenting member's report. The Rewrd of Proceedings should include: 

(a) A statement of the time and place of the hearing, persons present, and their 
qualifications; 

@) The Tribunal Decision Report cover sheet; 

(c) The classified and unclassified reports detailing the findings of fact upon which the 
Tribunal decision was based, 

(d) Copies of all documentary evidence presented to the Tribunal and summaries of all 
witness testimony. If classified material is  art of the evidence submitted or 
considered by th;: Tribunal, the report will be properly marked and handled in 
aamdauce with applicable security regulations; and 

(e) A dissenting member's summary report, if any. 

(9) The Recorda shall provide fhe detainee's Pmonal Representative the o p p o w t y  to 
review the record prior to the Rewrder forwarding it to the President of the Tribunal. 
The Personal Representative may submit, as appropriate, observations or information 
that Wrbt b e l i  was meseated to the T n i  and is not included or accurately 

(10) The Recorder shall submit the completed Rccord of Proceedhgs to the President of the 
Tribuoal who shall sign and forward it to the Director, CSRT via the CSRT Legal 
Advisor. Once signed by the Tribunal President, the completed record is considered the 
official ncord of the Tribunal's decision. 

(1 1) The Recoder shall enswe that all audiotap= of the Tri6unal hearing are pmperly 
marked with identify~ng information and classification markings, and stored in 
accordance with applicable security regulations. These tapes are considered part of the 
case record and may be reviewed and transcribed as necessary for the legal sufficiency 
and convening authority reviews. 
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A. QuPliRentions of Personal Representative 

(1) For each case, the D i o r ,  CSRT, shall select a commissioned officer serving in the 
grade of 0-4 or higher to serve as a Personal Representative. The Personal 
Representative shall not be a judge advocate. 

(2) Personal Representatives must have at least a TOP SECRET security clearance. The 
Director shall ensure that only properly cleared officers are assigned as Personal 
Representatives. 

B. Roles of the Personal Representative 

(1) The detainees were notified of the Tribunal p m s  per reference (a). When detailed to 
a detainee's case the Personal Representative shall fwthe-r explain the name of the 
CSRT process to the detainee, exblain his opportunity to present evidence and assist the 
detainee in collecting relevant and reasonably available information and in preparing 
and presenting information to the Tribunal. 

(2) The Personal Representative shall have due regard for classified information and 
safe& it in B C C O ~  with all mlicable instructions and remlations. The 
personal Representative shall d t e  with an Information s&ty Officer (ISO) in 
the handling and safe- of classified material before, during, and after the 
Tribunal process. 

C. ReaponsibIlities of the Personal Representative 

(1) The Personal Representative is responsible for explaining the nature of the CSRT 
process to the detainee. Upon first contact with the detainee, the Personal 
Representative shall explain to the detainee that no confidential relationship exists or 
may be fonned between the detainee and the Personal Representative. The Personal 
Representative shall explain the detainee's opportunity to make a personal appearance 
before the Tribunal. The Personal Reuresentative shall reauest an intmreter. if needed, 
to aid the detainee in making such appearance and in his pr&entatihn. The 
Personal Rwesentative shall ex~lain to the detainee that he rnav be subiect to 
questioning by the Tribunal mAbers, but he cannot be compell;d to make any 
statement or answer any questions. Paragraph D, below, provides guidelines for the 
Personal Representative meeting with the enemy combatant prior to his appearance 
before the Tribunal. 

a AAer the Personal Representative has reviewed the Government Information, had an 
opporhmity to consult with the detainee, and notified the detainee of his opportunity to 
wntest his status, even if the detainee declines to participate as set forth above, the 
Personal Representative shall complete a Detainee Election Form (enclosure (5)) and 
p v i d e  this fonn to the Director, CSRT. 

P 14 
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(3) The Personal Representative shall review the Government Evidence that the Recorder 
plans to present to the CSRT and shall permit the Recorder to review documentary 
evidence that will be presented to the CSRT on the detainee's behalf. 

(4) Using the guidelines set forth in paragraph D, the Personal Representative shall meet - - 
with the detainee, using an interpreter ifnecessary, in advance-of the CSRT. In no 
circumstance shall the Personal Representative disclose classified information to the 
detainee. 

(5)  If the detainee elects to participate in the Tribunal process, the Personal Representative 
shall present information to the Tribunal if the detainee so requests. The Personal 
Representative may, outside the presence of the detainee, comment upon classified 
information submitted by the Recorder that bears upon the presentation made on the 
detainee's behalf, if it would aid the Tribunal's deliberations. 

(6) If the detainee elects not to participate in the Tribunal process, the Personal 
Representative shall assist the detainee by presenting information to the Tribunal in 
either open or c l o d  sessions and may, in closed sessions, comment upon classified 
information submitted by the Recorder that bears upon the detainee's presentation, if it 
would aid the Tribuual's &libemtiom. 

(7) 'The P d  Rcpresm*ve rhaU answer questions, if any, asked by the Tribunal. 

(8) Tht Pusond Representative shall be provided the opportunity to review the record 
pior to the Recorder foowPding it b the President of the Tribunal. The Personal 
Rc, " e may submit, as qpqniate, observations or information that hdshe 
believes was presented to the Tribunal and is not included or accurately reflected on the 
record. 

D. Personal Representative Guidelines for Assisting the Enemy Combatant 

In discussing the CSRT process with the detainee and completing the Detainee Election Form, 
the Personal Representative shall use the guidelines provided below to assist the detainee in 
preparing for the CSRT: 

You have already been advised that a Combatant Status Review Tribunal has been 
established by the United States government to review your classification as an enemy 
combatant. 

A Tribunal of military officers shall review your case in 'k" number of days [or other 
time frame as known], and I have been assigned to ensun you understand this process. 
The Tribunal shall review your case file, offer you an opportunity to speak on your own 
behalf if you desire, and ask questions. You also can choose not to appear at the Tribunal 
hearing. In that case I will be at the bearing and will assist you if you want me to do so. 

You will be provided with an opporhmity to review unclassified information that relates 
to your classification as an enemy combatant. I will be able to review additional 
information that is classified. I can discuss the unclassified information with you. 
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You will be allowed to attend all Tribunal proceedings, except for proceedings involving 
deliberation and voting by the members, and testimony or other matters that would 
compromise U.S. national senuity if you attended. You will not be f o r d  to attend, but 
if you choose not to attend, the Tribunal will be held in your absence and I will attend. 

You will have the opportunity to question witnesses testifying at the Tribunal. 

You will have the opportunity to present evidence to the Tribunal, including calling 
witnesses to testify on your behalf if those witnesses are reasonablv available. If a 
witness is not conk& by the Tribunal as reasonably available & testify in person, the 
Tribunal can consider evidence submitted by telephone, written statements, or other 
means rather than having a witness testify in person. I am available to assist you in 
gathering and presenting these materials, should you desire to do so. After the hearing, 
the Tribunal shall determine whether you should continue to be designated as an enemy 
combatant 

1 am neither a lawyer nor your advocate, but have been given the responsibility of 
assisting your preparation for the hearing. None of the information you provide me shall 
be htId in mnikkce and I may be obligated to divulge it at the hearing. 
I am avaiIable to assist you in p.eParing an oral or written presentation to the Tribunal 
s W d  you desire to do so. I am also available to speak for you at the hearing if you wish 
that kind of assistance. 

Do puuodastand the process or have any questions about it? 

Thc Tribunal is examining one issue: whether you are an enemy combatant against the 
United States or its coalition partners. Any information you can provide to the Tribunal 
relating to your activities prior to your capture is very important in answering this 
question. However, you may not be campelled to testify or answer questions at the 
Tribunal hearing. 

Do you want to participate in the Tribunal process and appear before the Tribunal? 

Do you wish to present information to the Tribunal or have me present information for 
you? 

Is there anyone here in the camp or elsewhere who can testify on your behalf regarding 
your capture or status? 

Do you want to have anyone else submit any information to the Tribunal regarding your 
status? [If so,] how do I contact them? If feasible and you can show the Tribunal how the 
information is relevant to your case, the Tribunal will endeavor to arrange for evidence to 
be provided by other means such as mail, ernail, faxed copies, or telephonic or video- 
telephonic testimony. 

Do you have any questions? 

pE 44 
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You are beiig held as an enemy wmbatant by the United States Armed Forces. An enemy 
combatant is an individual who was part of or suppofig Taliban oral Qaida forces, or 
associated forces that are engaged in hostilities against the United States or its coalition partners. 
The definition includes any person who has committed a belligerent act or has directly supported 
such hostilities. 

The U.S. Govemment will give you an opporhmity to contest yourstatus as an enemy 
combatant. Your case will go before a Combatant Status Review Tribunal, composed of military 
officers. This is not a criminal trial and the Tribunal will not punish you, but will dmrmioe 
whether you are pmperly held. The Tnbunal will pmvide you with the following process: 

1. You will be assigned a military officer to assist you with the presentation of your case to 
the Tribunal. This officer will be known as your Personal Representative. Your Personal 
Representative will review information that may be relevant to a determination of your 
status. Your Personal Representative will be able to discuss that information with you, 
except for clnssified information. 

2. Be- the Tn'bunal proceeding, you will be given a written statement of the unclassified 
hdual basis for your classi6cation as an enemy combatant. 

3. You will be allowed to anend all Tribunal proceedings, except for proceedings involving 
deliberation and voting by the members, aud testimony or other mattem that would 
compromise U.S. national security if you attended. You will not be forced to attend, but 
if you chooee not to attend, the Tribunal will be held in your absence. Your Personal 
R c y t a t i v e  will attend in either case. 

4. You will be pmvided with an interpreter during the Tribunal hearing if necessary. 

5. You will be able to present evidence to the Tribunal, including the testimony of 
witnesses. If those witnesses you propose are not reasonably available, their written 
testimony may be sought. You may also present written statements and other documents. 
You may testify beforc the Tribunal but will not be compelled to testify or answer 
questions. 

As a matter separate fiom these Tribunals, United States courts have jurisdiction to consider 
petitions bmught by enemy combatants held at this facility that challenge the legality of their 
detention. You will be notified in the near future what procedures are available should you seek 
to challenge your detention in U.S. courts. Whether or not you decide to do so, the Combatant 
Status Review Tribunal will still review your status as an enemy combatant. 

If you have any questions about this notice, your Personal Representative will be able to answer 
them. 

[*Text of Notice translated, and delivered to detainee8 12-14 July 20041 

Enclosure (4) 
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Samule Detainee Election Form 

DWime:  

ISN#: 

Personal Representative: 
[Name/RankI 

Translator Required? LawWe? 

CSRT Procedures Read to Detainee or Written Copy Read by Detainee? 

Detainee Election: 

Wants to Participate in Tribunal 

Wants Assistance of Personal Representative 

Affirmatively Declines to Participate in Tribunal 

Uncooperative or Unresponsive 

Personal Representative Comments: 

Personal Representative 

Enclosure (5). 
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Department of Defense 
Director, Combatant Status Review Tribunals 

As a candidate to become a Combatant Status Review Tribunal member, Recorder, or Personal 
Representative, please complete the following questionnaire and provide it to the Director, Combatant 
Status Review Tribunal (CSRT). Because of the sensitive personal information requested, no copy will 
be retained on file outside of the CSRT. 

1. Name (Last, F i t  MI) 2. W G r a d e  

3. Date of Rank 4. Service 5. Active Duty Service Date 

6. Desig/MOS 7. Date Current Tour Began: 

8. Semity Clearance Level 9. Date of clearance: 

10. Militmy Awards I Deccnatim: 

11. CUmntDutyPositim 12. Unit: 

13. Date of Bid 14. Gender - 15. Race or Ethnic Origin 

16. Civilian Education Colle&VocatidCivilian Professional School: 

17. D.te gndustcd or datea a t t .  (and number of years), school, location, degreelmajor: 

18. Military Education. Dates attended, schooVu)wse title. 

- - - - 

19. Duty Assignments. Last four assignments, units, and dates of assignments. 

20. Have you had any relative or &imd killed or wounded in Afghanistan or Iraq? Explaia 

1 4  
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. , 

21. Have you had any close relative or fiend killed, wounded, or impacted by the events of September 

11,2001? - Explain. 

- - -- 

22. Have you ever ban in an assignment related to enemy prisoners of war or enemy combatants, to 

include the apphension, detention, interrogation, or previous determination of status of a detainee at 

Gwtmamo Bay? Explain. 

23. Do you believe you may be disqualified to m e  as a Tribunal member, Recorder, or Personal 

Representative for any m u ?  Explain. 

24. Your name or image as well as i n f d m  related to the enemy combatant may be. released to the 

public in con+xtion with the Ccdatmt S t -  Review Tribunal process. Could this potential public 

affairs release a m  your ability to objectively senn in any capacity in the Tribunal process? 

YM E x p h  

Approved- Disapproved Director, CSRT 

F E  IL1 
Enc osure (6) 
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Department of Defense 
Director, Combatant Status Review Tribunals 

Ser 

From: Director, Combatant StatusReview Tribunals 

Subj: APPONCMEWT OF COMBATANT STATUS REVIEW TRIBUNAL 

Ref: (a) Convening Authority Appointment Letter of 7 July 2004 

By the authority given to me in reference (a), a Combatant Status Review Tribunal established 
by DCN XXX "Implementation of Combatant Status Review Tribunal Procedwes for Enemy 
Combatants Detained at Guantanamo Bay Naval Base, Cuba" is hereby convened. It shall hear 
such cases as shall be brought before it without furthn action of referral or otherwise. 

The bbwing commissioned o f f i m  shall serve as members of the Tribunal: 

XIM, 999-99-9999; President* 

YYY, 999-99-9999; Member. 

J.M. MCGARRAH 
RADM, CEC, USNR 

[* The Order should note which membe~ is the Judge Advocate required to be on the Tribunal.] 
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4 Guide 

RECORDER: All rise. (The Tribunal enters) 

[In Tribunal sessions where the detainee has waived participation, the Tribunal can generally 
omit the italicizedportions.] 

PRESIDENT: This hearing shall come to order. 

RECORDER: This Tribunal is being conducted at [Timaate] on board Naval Base 
Guantanamo Bay, Cuba The following personnel are present: 

. President 

, Member 

, Member 

, Personal Representative 

, I n t v t e r ,  

, ReporterParalegal, and 

m a m e ]  is the Judge Advocate member of the Tribunal. 

PRESIDENT: The Recorder will be sworn. Do you, (name and rank of the Recorder) swear 
(or &inn) that you will faithfully perform the duties assigned in this 
Tribunal (so help you God)? 

RECORDER: I do. 

PRESIDEm The reporterlparalegal will now be sworn. 

RECORDER: Do you (name and rank of reporterlparalegal) swear or affirm that you will 
faithfully discharge your duties as assigned in this tribunal? 

REPORTERPARALEGAL: I do. 

PRESIDENT: The interpreter will be sworn. [If neededfor witness testimony when detainee 
not present] 

RECORDER: Do you swear (or a s m )  that you will faithfuNyperfom the duties of 
intqreter in the case now hearing (so help you God)? 

INTERPRETER: I&. 
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PRESLDENT: We will take a briefrecess while the detainee is brought into the room. 

RECORDER: All Rise. 

[Tribunal members depart, followed by the Recorder, Personal Representative, Interpreter, and 
Court Reporter. The detainee is brought into the room. All wrticiuants exceat the Tribunal 
members-retum to the Tribunal moG] 

RECORDER: All Rise. [The Tribunal members enter the room.] 

INTERPRETER: (TRANSLATION OF ABOVE). 

PRESIDENT: This hearing will come to order. You may be seated. 

INTERPRETER: (TR4NSLAlTON OF ABOVE). 

PRESIDENT: (NAME OFDETAINEE), this Tribunal is convened by order of the Director, 
Combatant Status Review Tribunals under the provisions of his Order of XX 
July 2004. It will determine whether you [or Name of Detainee] meet the 
criteria to be designated as an enemy combatant against the United States or 
its d i e s  or otherwise meet the criteria to be designated as an enemy 
oombatPnt 

INTERPRErnk (TRANSLIIION OF ABOVE). 

PRESIDENT: Tbis T r i W  W now be swom. AU rise. 

INTERPRETER: (TRANSLATION OFABOYE). 

[All persons in the room stand while Recorder administers the oath. Each voting member raises 
his or her right hand as thc Recorder administers the following oath:] 

RECORDER: Do you swear (affirm) that you will f a i W y  perform your duties as a 
member of this Tribunal; that you will impartially examine and inquire into 
the matter now before you according to your conscience, and the laws and 
regulations pmvided, that you will make such findings of fact and 
conclusions as are supported by the evidence presented, that in determining 
those facts, you will use your professional knowledge, best judgment, and 
common sense; and that you will make such findings as are appropriate 
according to the best of your understanding of the rules, regulations, and 
laws governing this proceeding, and guided by your concept of justice (so 
help you God)? 

MEMBERS OF TRIBUNAL: I do. 

INTERPRETER: (TRANSLATION OF ABOVE). 

PRESIDENT: The Recorder will now administer the oath to the Personal 
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Representative. 

INTERPRETER: (TRANSLATION OF ABOVE). 

[The Tribunal members lower their hands but remain standing while the following oath is 
administered to the Personal Representative:] 

RECORDER: Do you swear (or affirm) that you will f a i W l y  perform the duties of 
Personal Representative in this Tribunal (so help you God)? 

PERSONAL 
REPRESENTATIVE: I do. 

LWERPRETER: (TRANSLATION OF ABOVE). 

PRESIDENT: Please be seated. The Reporter, Rewrder, and Interpreter have previously 
been sworn. This Tribunal hearing shall wme to order. 

[All penomel resume their seats.] 

INTERPRlnm (TRANSLATION OF ABOVE). 

PRESlDEhT: (NAME OF DETAINEE), you are hereby advised that the following applies 
r6rringtys hearing: 

INTERPRETER: (TRANSLATION OFABOYE). 

PRESIDENT: ' You may be present at all open sessions of the Tribunal. However, if you 
become disorderly, you will be removed h m  the hearing, and the Tribunal 
will continue to hear evidence. 

INTERPRETER: (TRANSLATION OF ABOVE). 

PRESIDENT: You may not be compelled to testify at this Tribunal. However, you may 
testify if you wish to do so. Your testimony can be under oath or unsworn. 

INTERPRETER: (TRANSLATION OFABOVE). 

PRESIDENT: You may have the assistance of a Personal Representative at the hearing. 
Your assigned Personal Representative is present. 

INTERPRETER: (TRANSLAiTON OF ABOVE). 

PRESIDENT: You may present evidence to this Tribunal, including the testimony of 
witnesses who are reasonably available. You may question witnesses 
testifying at the Tribunal. 
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INTERPRETER: ~ S L A n o N  OF ABOVE). 
PRESLDENT: You may examine h m e n  or statements offered into widence other than 

classified information. Howwer, certain documents may be pariially 
maskedfor senviiy reasons. 

INTERPRETER: (TRANSLAIION OF ABOVE). 

PRESLDENT: Do you understand this process? 

INTERPRETER: (TRANSLA TION OF ABOVE) 

PRESIDENT: Do you have any questions concerning the Tribunal process? 

INTERPRETER: (TRANSLATION OF ABOVE) 

[In Tribunal sessions where the detainee has waived participation substitute: 

PRESIDENT: m a m e  of Personal Representative] you have advised the Tribunal that 
[Name of Detainee] has elected to not participate in this Tribunal procteding. 
Is that still the situation? 

PERSONAL 
REF'RESENTATIvE: Yew'No. bplain]. 

PRESIDENT: Pkase provide the Tribunal with the Detainee Election Form marked as 
Exhiit Dg] 

-tation of Unclassified Information by Recorder and Detainee or his Personal 
Representative. Recorder evidence shall be marked in sequence R-I, R-2, etc. while evidence 
presented for the detainee shall be marked in sequence D-a, D-b, etc.] 

[The Interpretet shall translate as necessary during this portion of the Tribunal.] 

PRESDDENT: Recorder, please provide the Tribunal with the unclassified evidence. 

RECORDER: I am handing the Tribunal what has previously been marked as Exhibit R-1, 
the unclassified summary of the evidence that relates to this detainee's status 
as an enemy combatant. A translated copy of this exhibit was provided to the 
Personal Rmsentative in advance of this hearing for presentation to the 
detainee. In'addition, I am handing to the ~ribuuai the following unclassified 
exhibits, marked as Exhibit R-2 through R-x. Copies of these Exhibits have 
previo&ly been provided to the ~ m o &  ~e~resentative. 

PRESIDENT: Does the Recorder have any witnesses to present? 

RECORDER: Yestno. 
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If witnesses appear before the Tribunal, the Recorder shall administer an appropriate oath: 

Form of Oath for a Muslim 

Do you [Name], in the Name of Allah, the Most Compassionate, the Most Mercill, swear that 
your testimony before this Tribunal will be the truth? 

Fonn of Oath or Affirmation for Others 

Do you (swear) (a) that the statements you are about to make shall 
be the truth, the whole truth, and nothing but the truth (so help you 
God)? 

INERPRETER: (IRANSLATION AS NECESSARY) 

witnesses may be questioned by the Tnbunal members, the Recorder, the Personal 
Representative, or the detaime.1 

RFiCQRDW.. MrNadam Resident, I have no further unclassified infoxmation for the 
Tnbunal but request a closed Tribunal session at an appmpriate time to 
present classifid infinmation relevant to this detainee's status as an enemy 

PRESIDENT: [Nmne of detainee] (or Pcrsonal Representative), do you (or does the 
detainee) want to present information to this Tribunal? 

[Ifdetainee not present, Personal Representative may present information to the Tribunal.] 

INTERPRETER: (TRANSLATION OF ABOVE). 

flf the aktainee elects to make an oral statement:] 

PRESIDENT: mame of detainee] wouldyou like to make your statement under oath? 

INTERPRETER: (TMSLATION OF ABOVE). 

[ A m  statement is completed:] 

PRESLDENT: [Name of detainee] does thoi conclude your statement? 

INTERPRETER: (TMSLATTON OF ABOVE). 

PRESLDENT: [Determines whether Tribunal members, Recorder, or Personal 
Representative haw any questions for detainee] 
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PRESIDENT: 

INTERPRETER: 

PRESIDENT: 

INTERPRETER: 

PRESIDENT: 

INTERPRETER: 

PRESIDENT: 

LNTERPRETER: 

PRESIDENT: 

INTERPRETER: 

PRESLDENT: 

INTERPRETER: 

PRESLDENT: 

[Nmne of detainee] do you have any other evidence topresent to this 
Tribunal? 

(TRANSLATION OF ABOVE). 

All unclassified evidence having been provided to the Tribunal, this 
concludes this Tribunal session. 

(TRANSLATION OF ABOVE). 

(Name of detainee), you shall be notifiedof the Tribunal decision upon 
completion of the review of theseproceedings by the convening authority in 
Washington, D.C. 

(TRANWTION OF ABOVE). 

Ifthe TribunaI determines that you should not be classifed as an enemy 
combatant, you will be releared to your home counhy as soon as 
arrangements can be made. 

(TRANSLATION OF ABOVE). 

If the Tribunal conznns your classification as an enemy combatant you shall 
be eligible for an Administrative Review Board hearing at afuhrre date. 

(TRANSLATION OF ABOVE). 

That Board will make an assessment of whether there is continued reason to 
believe that you pose a threat to the United States or its allies in the ongoing 
armed conflict against terrorist organizations such as al Qaida and its 
aflliates andsupporters or whether there are other f d o r s  bearing upon the 
need for continued detention. 

(TRANSLATION OF ABOVE). 

You will have the opportunity to be heard and topresent information to the 
Adminishative Review Board. You can present information from your family 
that might help you at the Board. You are encouraged to contactyour family 
as soon as possible to begin to gather information that may help you. 

INTERPRETER: (TWSLATION OF ABOYE). 

PRESIDENT: A military oficer will be assigned at a later date to assist you in the 
Administrative Review Boardprocess. 

INTERPRETER: (TRANSLATION OF ABOVE) 

PRESIDENT: This Tribunal hearing is adjourned. 

Page 9% of 9 7 Review Exhibits 1-15
Aug. 24, 2004 Session
Page 318 of 329



RECORDER. All Rise. [If moving into Tribunal session m which classified material will 
be discussed add:] This Tribunal is commencing a closed session. Will 
everyone but the Tribunal members, Personal Representative, and 
Reportcr/Paralegal please leave the Tribunal room. 

PRESIDENT: [When Tribunal room is ready for closed session.] You may be seated. The 
Tribunal for pame of detainee] is now reconvened without the detninee 
being present to prevent a pot&tial compromise of national security due to 
the classified natwe of the evidence to be considered. The Recorder will 
note the date and time of this session for the record. 

[Closed Tribunal Session Commences, as necessary, with only properly cleared personuel 
prescnt. Presentation of classified information by Recorder and, when appropriate, Personal 
Rep-tative. Recorder evidence shall be marked in sequence R-1, R-2, etc. while evidence 
presented for the detainee shall be m d e d  in sequence D-a, D-b, etc. All evidence will be 
properly marked with the security classfication.] 

PRESIDENT: This Tribunal session is adjourned and the Tribunal is closed for 
deliberation and voting. 

RECORDER: Notes time md date when Tribunal closed. 
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[CLASSIFICATION] 
Combatant Status Review Tribunal Decision Re~0I-t Cover Sheet 

ICLASSIPICATION]: U N C L A S S ~ D  Upon Removal of Enclosure(s) (2) [and (3)) 

TRIBUNAL PANEL: 

ISN #: DATE: 

ReE (a) Convening Order of XX YYY 2004 
@) CSRT Implementation Directive of XX July 2004 
(c) DEPSECDEF Memo of 7 July 2004 

Encl: (1) Unclassified Summary of Basis for Tribunal Decision (U) 
(2) Classified Summary of  asi is for Tribunal Decision (U) 
(3) Copies of Documentary Evidence Resented (U) 

This T n i  was convened by references (a) and (b) to make a determination as to whether the 
d d a k  mds tk aituia to be designated as an aremy combatant as defined in reference (c). 

The Tribunal has d ' d that he (is) (is not) designated as an cn y codbatant as defined in 
rekmnce (c). T' 
[If yes] In @&the Tribunal l i d s  that this detainee. is a member of, or affiliated with, 

(a1 Qaida, Taliban, other), as more fully discussed below and in 
the enclosures. 

Enclosure (1) provides an unclassified account of the basis for the Tribunal's decision, as 
summarized below. A detailed account of the evidence considered by the Tribunal and its 
findigs of fact are contained in enclosure (2). 

(Rank, Name) President 
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Office of the Presiding Officer 
Military Commission 

August 27, 2004 

Order of the Presiding Officer 

LWITED STATES v. SALEM AHMED SALEM HAMDAN 

Attached are three Protective Orders in the above-styled case. All counsel agreed to the 
Presiding Officer's having signed the said Orders, and all parties have received copies of 
the said Orders. 

The orders are: Protective Order # I ;  Protective Order # 2; and Protective Order # 2A. 

The reporter will append this Order, and the three attached, Protective Orders to the 
Record of Trial in the above styled case as the Review Exhibits next in order. 

~ l t e r  E. Brownback 111 
COL, JA, USA 
Presiding Officer 

Presiding Officers Memorandum # 3, Page 1 

--.- . 
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UNITED STATES OF AMERICA 1 
1 

v. 1 PROTECTIVE ORDER # 2 
1 

SALIM AHMED HAMDAN 1 August 27,2004 
1 

The following Order is issued to protect from unauthorized disclosure documents 
and information provided to the Defense in the above-captioned Military Commission 
case, and is therefore directed to the Defense. 

For the purpose of this Order, the term "you" or "your" shall pertain to all 
members of the Military Commission Defense team, 

This Protective Order pertains to all documents and information previously 
provided to the Military Commission Defense team as well as any documents or 
information that may be provided to the Military Commission Defense team in the future. 
It shall remain in effect throughout your representation of Mr. Hamdan unless 
specifically modified or cancelled. 

UNCLASSIFIED SENSITIVE MATERIALS 

IT IS HEREBY ORDERED that all documents marked "For Official Use Only 
(FOUO)" or "Law Enforcement Sensitive" and the information contained therein shall 
only be disseminated to the following individuals: 

Members of the Military Commission Defense team to include 
paralegals, designated investigators, designated experts and 
administrative staff, with an official need to know. Additionally 
dissemination is authorized to the Accused; 
Other members of the U.S. Government Executive and Judicial 
branches where disclosure is deemed necessary by a Military 
Commission Defense Attorney of Record for the purpose of preparing 
the defense of this Military Commission case; 
Disclosure to individuals outside the Military Commission Defense 
team and these other Executive and Judicial branch employees 
requires the Defense to file a motion to the Commission requesting 
such disclosure. The Defense shall provide justification in this motion 
as to why such disclosure is necessary for the preparation of the 
defense. Input from the agencies having ownership interests in the 
information will be obtained prior to the Commission authorizing any 
such disclosure. Absent extraordinary circumstances and specific 
authorization from the Commission, any approved disclosures will not 
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permit the actual documents or other media containing the information 
to be provided directly to these individuals. The appropriate method 
of dissemination will be verbal; 
The Military Commission panel and parties to the case in the course of 
Military Commission proceedings. 

IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 
and Federal Bureau of Investigation FD-302s provided to the Defense shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" and/or "Law Enforcement Sensitive." 

CLASSIFIED MATERIALS 

IT IS FURTHER ORDERED that you shall become familiar with Executive 
Order 12958 (as amended), Military Commission Order No. 1, and other directives 
applicable to the proper handling, storage, and protection of classified information. All 
classified documents (those marked "CONFIDENTIAL," "SECRET," or "TOP 
SECRET") and the information contained therein shall only be disseminated to the 
following individuals: 

Members of the Military Commission Defense team who have the 
appropriate security clearance and an official need to know the 
information to assist the Defense in the representation of the Accused 
before a Military Commission; and 
The Military Commission panel in the course of Military Commission 
proceedings. It shall be your responsibility to ensure that if you are 
presenting classified information to the panel, that you take appropriate 
measures to protect such information. 

IT IS FURTHER ORDERED that all classified or sensitive discovery materials, 
and copies thereof, given to the Defense or shared with any authorized person by the 
Defense must and shall be returned to the government at the conclusion of the review and 
final decision by the President or, if designated, the Secretary of Defense, in each case. 

BOOKS, ARTICLES, OR SPEECHES 

FINALLY, IT IS ORDERED that members of the Military Commission Defense 
team shall not divulge, publish or reveal, either by word, conduct, or any other means, 
any documents or information protected by this Order unless specifically authorized to do 
so. Prior to publication, members of the Military Commission Defense team shall submit 
any book, article, speech, or other publication derived from, or based upon experience or 
information gained in the course of representation of Salim Ahmed Hamdan to the 
Department of Defense for review. This review is solely to ensure that no information is 
improperly disclosed that is classified, protected, or otherwise subject to a Protective 
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Order. This restriction will remain binding after the conclusion of any proceedings that 
may occur against Salim Ahmed Hamdan. 

BREACH 

Any breach of this Protective Order may result in disciplinary action or other sanctions. 

'Peter E. Brownback 111 
Colonel, JA, U.S. Army 
Presiding Officer 
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UNITED STATES OF AMERICA 1 
1 

v. 1 PROTECTIVE ORDER ii 2 -4 ,& 
1 

SALIM AHMED HAMDAN 1 August 27,2004 
1 

The following Order is issued to protect from unauthorized disclosure documents 
and information in the possession of the Prosecution in the above-captioned Military 
Commission case, and is therefore directed to the Prosecution. 

For the purpose of this Order, the term "you" or "your" shall pertain to all 
members of the Military Commission Prosecution Office involved in the prosecution of 
Mr. Hamdan. 

This Protective Order pertains to all documents and information previously 
provided to the Military Commission Defense team as discovery as well as any 
documents or information that may be provided to the Military Commission Defense 
team as discovery in the future. It shall remain in effect throughout the Military 
Commission of Mr. Hamdan unless specifically modified or cancelled. 

UNCLASSIFIED SENSITIVE MATERIALS 

IT IS HEREBY ORDERED that all documents marked "For Official Use Only 
(FOUO)" or "Law Enforcement Sensitive" and the information contained therein shall 
only be disseminated to the followi~lg individuals: 

Members of the Military Commission Prosecution Office to include 
attorneys, paralegals, designated investigators, designated experts and 
administrative staff, with an official need to know. 
Other members of the U.S. Government Executive and Judicial 
branches where disclosure is deemed necessary by a Military 
Commission Prosecution Attorney of Record for the purpose of 
preparing the Prosecution of this Militaq Commission case; 
Disclosure to individuals outside the Military Commission Prosecution 
Office and these other Executive and Judicial branch employees 
requires the Prosecution to file a motion to the Commission requesting 
such disclosure. The Prosecution shall provide justification in this 
motion as to why such disclosure is necessary for the preparation of 
the Prosecution. Input from the agencies having ownership interests in 
the information will be obtained prior to the Con~n~ission authorizing 
any such disclosure. Absent extraordinary circumstances and specific 
authorization from the Commission, any approved disclosures will not 

Review Exhibit 1s 
Page 1 of 3 

Page 7 Of 9 
Review Exhibits 1-15
Aug. 24, 2004 Session
Page 327 of 329



permit the actual documents or other media containing the information 
to be provided directly to these individuals. The appropriate method 
of dissemination will be verbal; 
The Military Commission panel and parties to the case in the course of 
Military Commission proceedings. 

IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 
and Federal Bureau of Investigation FD-302s provided to the Prosecution shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" andor "Law Enforcement Sensitive." 

CLASSIFIED MATERIALS 

IT IS FURTHER ORDERED that you shall become familiar with Executive 
Order 12958 (as amended), Military Commission Order No. 1, and other directives 
applicable to the proper handling, storage, and protection of classified information. All 
classified documents (those marked "CONFIDENTIAL," "SECRET," or "TOP 
SECRET") and the information contained therein shall only be disseminated to the 
following individuals: 

Members of the Military Commission Prosecution Office who have the 
appropriate security clearance and an official need to know the 
information to assist the Prosecution in the representation of the Accused 
before a Military Commission; and 
The Military Commission panel in the course of Military Commission 
proceedings. It shall be your responsibility to ensure that if you are 
presenting classified information to the panel, that you take appropriate 
measures to protect such information. 

IT IS FURTHER ORDERED that all classified or sensitive discovery materials, 
and copies thereof, given to the Prosecution or shared with any authorized person by the 
Prosecution must and shall be returned to the government at the conclusion of the review 
and final decision by the President or, if designated, the Secretary of Defense, in each 
case. 

BOOKS, ARTICLES, OR SPEECHES 

FINALLY, IT IS ORDERED that members of the Military Commission 
Prosecution Office shall not divulge, publish or reveal, either by word, conduct, or any 
other means, any documents or information protected by this Order unless specifically 
authorized to do so. Prior to publication, members of the Military Commission 
Prosecution Office shall submit any book, article, speech, or other publication the 
contents of which in a whole or part is derived from information subject to this ordered to 
the Department of Defense for review. This review is solely to ensure that no 
information is improperly disclosed that is classified, protected, or otherwise subject to a 
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Protective Order. This restriction will rcmaitl binding after the conclusion of any 
proceedings that inay occur against Salim Ahmed Hamdan. 

BREACH 

Any breach of this Protective Order may result in disciplinary action or other sanctions. 

Colonel, JA, U.S. Army 
Presiding Officer 
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